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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

NO. 12-2866

JEFFREY D. WALTHERS, APPELLANT,

V.

ERIC K. SHINSEKI,
SECRETARY OF VETERANS AFFAIRS, APPELLEE.

Before LANCE, Judge.

MEMORANDUM DECISION

Note:  Pursuant to U.S. Vet. App. R. 30(a),
this action may not be cited as precedent.

LANCE, Judge:  The appellant, Jeffrey D. Walthers, through counsel, appeals a May 31,

2012, Board of Veterans' Appeals (Board) decision that determined that requests for increased initial

evaluations for spine and bilateral foot conditions had been withdrawn on appeal and denied him (1)

service connection for right foot gout; (2) an initial compensable evaluation for service-connected

left elbow olecranon spur; (3) an initial compensable evaluation for service-connected allergic

rhinitis; (4) an effective date prior to October 27, 2008, for a 40% rating for service-connected

degenerative arthritis, thoracolumbar spine with disc bulge at vertebrae L4-5 and L5-S1; (5) an

effective date prior to October 27, 2008, for a 20% rating for service-connected ganglion and bone

cyst, right shoulder; and (6) an effective date prior to October 27, 2008, for a 10% rating for service-

connected bilateral pes cavus, heel spurs, and Achilles tendonitis.  Record (R.) at 3-28.  1

Single-judge disposition is appropriate.  See Frankel v. Derwinski, 1 Vet.App. 23, 25-26 (1990). 

This appeal is timely, and the Court has jurisdiction over the case pursuant to 38 U.S.C. §§ 7252(a)

and 7266.  For the reasons that follow, the Court will vacate that portion of the May 31, 2012,

  The appellant does not present any argument concerning the denial of his claims for an initial compensable1

evaluation for service-connected left elbow olecranon spur and allergic rhinitis.  Accordingly, those claims are deemed
abandoned.  See Ford v. Gober, 10 Vet.App. 531, 535 (1997). 



decision as to the appellant's claim for service connection for right foot gout as well as his requests

for increased initial evaluations for his spine and bilateral foot conditions.  R. at 15.  The remainder

of the decision will be affirmed. 

I.  FACTS

The appellant served in the U.S. Army from November 1983 through January 2007.  R. at

500.  In a March 2007 rating decision, the VA regional office (RO), inter alia, granted service

connection for a spine disability with an initial evaluation of 10% effective February 1, 2007, and

service connection for bilateral pes cavus, heel spurs, and Achilles tendonitis with a non-

compensable initial evaluation effective February 1, 2007.  R. at 800-813.  The appellant filed a

Notice of Disagreement (NOD) with respect to the initial evaluations for his spine and bilateral foot

disabilities in August 2007.  R. at 470-71.  In April 2008, VA issued a Statement of the Case (SOC)

in which it denied his claim for increased initial evaluations.  R. at 384-412.  The appellant appealed

to the Board in May 2008.  R. at 381-83.

On November 20, 2008, VA issued a Supplemental SOC (SSOC) and a rating decision in

which it increased the evaluation of the appellant's spine disability to 40% and increased the

evaluation of his bilateral foot disabilities to 10%, both effective October 27, 2008.  R. at 240-51,

252-64.  He submitted a statement in support of the claim in January 2009.  R. at 239.  In it, he stated

"[t]he rating decision dated November 20, 2008 granted me ratings appropriate for my disabilities

however the effective [date] should have been the day after my discharge from military service."  Id. 

In February 2010, VA issued an SOC, inter alia denying the appellant effective dates prior to October

27, 2008, for the 40% evaluation assigned to his service-connected spine and 10% evaluation

assigned to his bilateral foot condition.  R. at 155-77.  In May 2010, VA issued another SSOC

continuing the same ratings and effective dates.  R. at 138-43. 

In May 2009, the appellant submitted a claim of entitlement to service connection for gout

of the right foot accompanied by treatment records from Dr. Frederick L. Bean, his private doctor. 

R. at 217-232.  The treatment records included March 2009 lab results containing annotations noting

that the appellant's "Uric acid, Serum" levels were, "-hi[gh]-could indicate gout," R. at 231, and a

record stating that the appellant's "foot pain" was "possibly gout,"  R. at 225.  In a November 2009
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rating decision, VA denied service connection for gout.  R. at 186-91.  The appellant subsequently

submitted an NOD, R. at 180-82, and a statement from Dr. Martin J. Setter, his in-service podiatrist, 

R. at 182.  Dr. Setter explained that he had treated the appellant in service, the appellant has gout,

and the appellant's "treatments for pain were ongoing and remained unresolved before his

retirement."  Id.  Dr. Setter requested that VA "include the diagnosis of . . . gout in [the appellant's]

file" as this condition was "present during his active duty service time."  Id.  In February 2011, VA

issued an SOC continuing to deny service connection for right foot gout.  R. at 105-30.  The

appellant appealed to the Board, R. at 98-100, and subsequently testified at a Board hearing in

August 2011, R. at 29-56.

In May 2012, the Board issued the decision on appeal.  R. at 3-28.  In it, the Board found,

inter alia, that the appellant's  January 2009 statement in support of claim, "constituted a withdrawal

of the increased initial evaluation issues for the spine [and] bilateral feet."  R. at 15.  The Board also

denied service connection for right foot gout.  R. at 7-10.  This appeal followed.

II.  ANALYSIS

A. Board's Finding of Withdrawal

The appellant first contends that the Board's conclusion that he withdrew his prior appeal of

the initial evaluations of his spinal and bilateral foot disabilities is incorrect as a matter of law. 

Appellant's Brief (Br.) at 19-23.  The Secretary concedes that remand is warranted as "the Board did

not discuss how [the a]ppellant's January 2009 statement satisfied" the requirements of 38 C.F.R.

§ 20.204(b).  Secretary's Br. at 12.  Section 20.204(b) provides that, "[e]xcept for appeals withdrawn

on the record at a hearing," any withdrawal of an appeal must be in writing.  Additionally, it must

include, inter alia,  "a statement that the appeal is withdrawn," and, "[i]f the appeal involves multiple

issues, the withdrawal must specify that the appeal is withdrawn in its entirety, or list the issue(s)

withdrawn from the appeal."  38 C.F.R. § 20.204(b)(1) (2013).

In the appellant's January 2009 statement in support of claim, he stated, "[t]he rating decision

dated November 20, 2008 granted me ratings appropriate for my disabilities however the effective

[date] should have been the day after my discharge from military service."  R. at 239.  The  Board

determined that "[t]his statement constituted a withdrawal of the increased initial evaluations issues
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for the spine . . . and bilateral feet."  R. at 15.  However, as the Secretary concedes, the appellant's

statement does not contain the word "withdraw" or any express statement indicating a desire to

withdraw his appeals of the initial evaluation of his spinal and bilateral foot disabilities.  R. at 238-

39; see 38 C.F.R. § 20.204(b); Secretary's Br. at 12.  Moreover, the statement does not list which

issues, if any, he intended to withdraw.  Id.  The Board's decision lacks any analysis as to how the

appellant's statement constituted a withdrawal of his claims of entitlement to higher initial

evaluations for his service-connected spine and bilateral foot disabilities.  Absent such an analysis,

the Court cannot understand the basis for the Board's decision and the Court's review is frustrated. 

See 38 U.S.C. § 7104(d)(1); Allday v. Brown, 7 Vet.App. 517, 527 (1995).  Accordingly, remand is

warranted.  See Tucker v. West, 11 Vet.App. 369, 374 (1998) ("[W]here the Board has . . . failed to

provide an adequate statement of reasons or bases for its determinations . . . , a remand is the

appropriate remedy.").  

B. Spine Disability

Furthermore, the Board determined that the appellant was not entitled to an effective date

prior to October 27, 2008, for the 40% disability rating assigned to his service-connected

degenerative arthritis of the thoracolumbar spine.  R. at 26; see R. at 6 ("The criteria for an effective

date prior to October 27,2008, for a 40 percent evaluation for the Veteran's service-connected

degenerative arthritis, thoracolumbar spine with disc bulge at L4-5 and LS-S1, have not been met.").

The Board, however, also stated as a "Conclusion of Law" that "[t]he criteria for an effective date

prior to October 27, 2008, for a [20%] evaluation for the [appellant]'s service-connected degenerative

arthritis, thoracolumbar spine with disc bulge at L4-5 and L5-S1 have not been met."  R. at 6. 

The Secretary argues that the Board's "Conclusion of Law" referring to the 20% evaluation

for the appellant's spine disability was a typographical error as it appears to pertain to the Board's

denial of entitlement to an effective date earlier than October 27, 2008, for a 20% evaluation for the

appellant's service-connected right shoulder disability, which was rated at 20%.  Secretary's Br. at

13, 17; see R. at 5, 6, 17-20, 26.   As the Secretary's contention appears correct, the Board's Order2

 The Court is left to wonder why the Secretary did not file a motion for leave to correct the Board's decision2

under Lauigan if he is so confident that the Board's "Conclusion of Law" is a typographical error.  See Lauigan v. Brown,
5 Vet.App. 358, 359 (1993) (per curium order) (holding that once a timely Notice of Appeal has been filed with this
Court "agency corrective action [can] be made only with the prior approval of the [C]ourt."). 
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is consistent with its analysis, and the appellant has not otherwise challenged the Board's denial of

an effective date prior to October 27, 2008, for the 20% disability rating assigned to his right

shoulder, any typographical error in the Board's decision is not prejudicial.  See R. at 5 (Finding of

Fact number 5 relating to the appellant's shoulder condition), 20-22 (discussion of the shoulder

condition), 26 (Order denying an effective date earlier than October 27, 2008, for the award of a 20%

evaluation for the appellant's shoulder condition); see also 38 U.S.C. § 7261(b)(2) (requiring the

Court to "take due account of the rule of prejudicial error"); Shinseki v. Sanders, 556 U.S. 396, 406

(2009).  

The appellant does not dispute the Board's findings with respect to the assignment of a 40%

rating as of October 27, 2008.  Appellant's Br. at 24; see Cromer v. Nicholson, 19 Vet.App. 215, 217

(2005) ("[I]ssues not raised on appeal are considered abandoned."), aff'd, 445 F.3d 1346 (Fed. Cir.

2006).  He argues, instead, that he is entitled to an increased initial evaluation for his spine disability. 

Id.  As discussed above, the Secretary concedes remand to allow the Board to consider higher initial

evaluations for the appellant's spine disability, which the Board determined was withdrawn on

appeal.  Secretary's Br. at 13.  Accordingly, the Court will vacate the Board's decision regarding the

appellant's initial evaluation for his spine disability pursuant to the Secretary's concession, and

remand the Board's decision with respect to this matter.  

C. Bilateral Foot Disabilities

The appellant further argues that the Board erred by failing to articulate why Diagnostic Code

(DC) 5284 for "Foot injuries, other" does not entitle him to a 10% evaluation for each foot due to

the severity of his bilateral foot injuries.  Appellant's Br. at 26-27 (citing 38 C.F.R. § 4.71a, DC

5284).  The Secretary concedes that the Board failed to provide an adequate statement of reasons or

bases as to why it denied a 10% evaluation earlier than October 27, 2008, for the appellant's bilateral

pes cavus, heel spurs, and Achilles tendonitis, and asks the Court to vacate and remand the Board's

decision on this matter.  Secretary's Br. at 14-15 (citing 38 C.F.R. § 4.71a DC 5278, 5284). 

The Court agrees with the parties that the Board failed to provide an adequate statement of

reasons or bases as to why it only selected DC 5278 and found that there was "no evidence of . . .

a moderate foot injury" that would render DC 5284 applicable.  R. at 24; see 38 U.S.C. § 7104(d)(1);

Allday, supra; Butts v. Brown, 5 Vet.App. 532, 539 (1993) (en banc) (Court reviews Board's
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selection of a DC under the "arbitrary and capricious" standard of review).  Thus, the Court will

vacate and remand the Board's decision on this matter.  See Tucker, 11 Vet.App. at 374.   

D. Right Foot Gout

Finally, the appellant requests remand arguing that the Board erred when it denied service

connection for right foot gout by failing to consider competent and probative evidence provided by

his private and in-service doctors regarding his post-discharge diagnosis of gout.  Appellant's Br. at

27-30, Appellant's Reply Br. at 1-12.  The Court agrees.

In a January 2010 memorandum, Dr. Setter stated that he treated the appellant in service and

that the appellant's treatments for foot "pain were ongoing and remained unresolved before his

retirement."  R. at 61.  Dr. Setter further asked that the appellant's diagnosis of gout be included in

his files as "[t]hese conditions were present during his active duty service time."  Id.  In a March

2010 letter, Dr. Bean stated that he treated the appellant during and after service and reviewed the

appellant's medical records.  R. at 62.  Dr. Bean noted that it is his medical opinion that gout was

pre-existing prior to the appellant's retirement from service.  Id.  Additionally, the appellant testified

before a Board hearing in August 2011 and stated that he has had severe foot pain since 2005, Dr.

Setter treated him throughout service, Dr. Bean diagnosed him with right foot gout after service, and

Dr. Bean had prescribed him numerous gout medications.  R. at 51.

The Board found that the appellant's service medical records and pre-discharge examination

do not contain any findings or diagnoses of gout and that "[t]he earliest indication of gout is

equivocal in its terms" and is dated more than two years after his separation from service.  R. at 8. 

The Board found Dr. Bean's statement to be "vague" as "he does not clearly assert that the [appellant]

had gout that was present in service.  Rather, he states that 'the assessment of [the appellant's]

medical condition rendered on October 27, 2008 were pre-existing to his retirement.'"  Id.  The Board

also found Dr. Setter's memorandum to be "inconsistent with the [appellant]'s service treatment

reports" and "no more than a mere conclusion."  R. at 9.  Ultimately, the Board determined that "to

the extent that [Dr. Setters and Dr. Bean] indicate that the [appellant] had gout during service, these

opinions are based on an inaccurate factual premise, and are afforded no probative value."  Id. 

The Court holds that the Board improperly relied on the lack of a specific in-service

diagnosis of gout while improperly discounting Dr. Setters's and Dr. Bean's medical opinions.  The
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medical evidence of record, including Dr. Setters's memorandum and Dr. Bean's 2010 letter, suggest

that the appellant suffered from gout in service.  See R. at 61-62.  Nevertheless, the Board relied

solely on the absence of evidence in the appellant's service treatment records to find that he did not

suffer from gout in service, despite multiple examiners expressing medical opinions that gout is

precisely what the appellant suffered from in service.  The Board also relied on its own opinion as

to whether the appellant had gout during service.  However, when the Board reaches a medical

conclusion, it must support that conclusion with "independent medical evidence" rather than its "own

medical judgment."  Colvin v. Derwinski, 1 Vet.App. 171, 175 (1991) (holding that the Board "may

consider only independent medical evidence to support [its] findings"); see Kahana v. Shinseki,

24 Vet.App. 428, 4387 (2011) (Lance, J., concurring) (noting that the Board is composed of

laypersons, not medical experts).  The Board's impermissible medical conclusion coupled with lack

of sound reasoning for rejecting Dr. Setters's and Dr. Bean's opinions warrants remand.  See Colvin

and Kahana, both supra.  As requested by the appellant, the Court will vacate and remand the

Board's decision on appeal.  Appellant's Br. at 30. 

On remand, the appellant is free to submit additional evidence and argument, including the

arguments raised in his briefs to this Court, in accordance with Kutscherousky v. West, 12 Vet.App.

369, 372-73 (1999) (per curiam order), and the Board must consider any such evidence or argument

submitted.  See Kay v. Principi, 16 Vet.App. 529, 534 (2002).  The Board shall proceed

expeditiously, in accordance with 38 U.S.C. §§ 5109B, 7112 (requiring Secretary to provide for

"expeditious treatment" of claims remanded by Board or Court).

III.  CONCLUSION

After consideration of the appellant's and the Secretary's briefs, and a review of the record,

the Board's May 31, 2012, decision is VACATED as to the appellant's claim for entitlement to

service connection for right foot gout as well as his request for increased initial evaluations for his

spine and bilateral foot conditions that the Board determined were withdrawn on appeal, and those

matters are REMANDED to the Board for further proceedings consistent with this decision.  The

Board decision is otherwise AFFIRMED.  
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DATED: January 17, 2014

Copies to:

Bruce C. Zotter, Esq.

VA General Counsel (027)
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