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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

NO. 09-2105

CAROL TRUSTY, APPELLANT,

V.

ERIC K. SHINSEKI,
SECRETARY OF VETERANS AFFAIRS, APPELLEE.

Before SCHOELEN, Judge.

MEMORANDUM DECISION

Note:  Pursuant to U.S. Vet. App. R. 30(a),
this action may not be cited as precedent.

SCHOELEN, Judge:  The appellant, Carol Trusty, widow of veteran Edward L. Trusty,

appeals through counsel a February 6, 2009, Board of Veterans' Appeals (Board) decision that denied

her claim for entitlement to dependency and indemnity compensation (DIC) under 38 U.S.C. § 1151. 

Record of Proceedings (R.) at 3-14.  The Board remanded her claims for entitlement to accrued

benefits and service connection for the cause of the veteran's death; therefore, these matters are not

currently before the Court.  See Hampton v. Gober, 10 Vet.App. 481, 483 (1997).  This appeal is

timely, and the Court has jurisdiction to review the Board's decision pursuant to 38 U.S.C.

§§ 7252(a) and 7266(a).  Single-judge disposition is appropriate.  See Frankel v. Derwinski,

1 Vet.App. 23, 25-26 (1990).  Because the Board failed to consider whether the veteran's death was

proximately caused by treatment at the VA Evansville Clinic and the Court finds that this issue was

reasonably raised by the evidence of record, the Court will vacate the February 6, 2009, Board

decision and remand the matter for further proceedings consistent with this decision.

I. BACKGROUND

The veteran served on active duty in the U.S. Army from September 1966 to October 1975,

including service in the Republic of Vietnam.  R. at 857-60, 902, 951.  The veteran's VA medical



treatment records show that the veteran received care from the Evansville Outpatient Clinic

[hereinafter Evansville Clinic] on a routine basis.  R. at 320-731.  These records also show that the

veteran had been prescribed numerous medications to treat a back injury and anxiety associated with

post-traumatic stress disorder.  See id.  The veteran first exhibited an elevated white blood count

during a routine complete blood count performed in June 2004 and "leucocytosis " persisted.  R.[1]

at 98, 337.  The impression was "steroid induced leucocytosis."  R. at 338.  A January 2005 progress

record noted elevated amounts of "SGPT [serum glutamic pyruvic transaminase ]" and a February2

2005 progress note showed elevated liver function tests, an abnormal coagulation profile, and

leucocytosis.  R. at 96-97, 142, 332-33.  The veteran was scheduled for a followup appointment in

six months.  R. at 325.

The veteran died on April 24, 2005.  R. at 406.  His death certificate lists the immediate cause

of death as "cardiopulmonary failure."  Id.  However, the veteran's hospital discharge summary

indicated that the "[c]ause of death is probably sepsis, although blood cultures were negative.  His

white blood count was up 23,000.  Other abnormalities included . . .[h]is SGPT was 86. . . . 

Essentially, he was in liver failure and sepsis."  R. at 91.  The hospital discharge summary gave a

brief description of the veteran's hospital course, which included that he "presented with a one-month

history of weight loss, appetite suppression, abdominal pain, and then came to the emergency room

with increasing pain and weakness.  He had elevated liver function tests minimally about two months

prior to that.  The work up as an outpatient was in progress.  They were checking for hepatitis C." 

Id.  The summary also indicates that a "CT of the abdomen showed a liver with multiple rounded

lesions" and that a liver biopsy was performed on April 22, 2005.  Id.  The liver biopsy revealed

"probable hepatocellular carcinoma, trabecular type."  R. at 450.

  "Leucocytosis" is "a transient increase in the number of  leukocytes in the blood; seen normally1

with strenuous exercise and pathologically accompanying hemorrhage, fever, infection or inflammation." 
DORLAND 'S ILLUSTRATED MEDICAL DICTIONARY 1043 (31st ed. 2007) [hereinafter DORLAND 'S].

  "Glutamic-pyruvic transaminase" is also known as "alanine transaminase."  DORLAND 'S at 802. 2

"Alanine transaminase" is "an enzyme . . . found in serum and body tissues, especially in the liver.  Serum
enzyme activity (SGPT) is greatly increased in liver disease and also elevated in infectious mononucleosis." 
DORLANDS at 44.
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The appellant filed her claim for DIC benefits in May 2005.  R. at 455-59.  In response to a

request for additional information, the appellant informed VA that "all records pertaining to [the

veteran's] medical conditions are on file with the [VA] in Marion, Illinois, the VA [medical center]

in Evansville, Indiana[,] and the Vet Center, also in Evansville, In[diana]."  R. at 426.  A November

2005 report of contact shows that the appellant, through her accredited representative, informed VA

that she also desired to file a claim for the cause of the veteran's death pursuant to 38 U.S.C. § 1151. 

R. at 381.  The form indicates that her claim is "due to medication and drug interaction."  Id.   

The regional office (RO) subsequently obtained a medical opinion to address the medical care

administered at the time of the veteran's death.  R. at 188-90.  The examiner stated that he reviewed

the entire claims file and that the review is "conducted in connection with a claim for disability

compensation for death due to medications and drug interactions on the basis that this condition was

caused or made worse by VA medical or surgical treatment/VA training/VA examinations."  R. at

188.  The examiner noted that his review of the record reveals that the veteran was "in poor health

and was referred to as being in very considerable abdominal pain in the week prior to his demise." 

Id.  The examiner provided a discussion of the veteran's hospital course, which included a "CT scan[]

strongly suggestive of metastatic cancer," "liver biopsy [showing] probabl[e] hepatocellular

carcinoma," and "very high white blood count consistent with sepsis."  R. at 189.  The examiner also

noted that the veteran was "icteric and passing dark urine in the days leading up to his demise

consistent with advancing liver failure with increased elevation of liver enzymes."  Id.  Following

a discussion of the resuscitation efforts made on the day of the veteran's demise, the examiner

offered the following assessment:

At no time, in my opinion within a reasonable degree of medical certainty, was there
any deviation from recognized protocol and therapy in the end days and last day of
treatment including the cardiopulmonary resuscitation sequence from that practiced
elsewhere in the community and nationwide.  The veteran was vigorously having all
of his multifactorial problems addressed by the Marian, Illinois VAMC in the weeks
and days leading up to his final and terminal event, that being where his heart simply
stopped beating with an asystolic rhythm ensuing.  It is less likely as not, again, that
there was any deviation from normal accepted medical standards in dealing with
these issues including those of the last day and on close review of the records I did
not find that any additional disability resulted from carelessness, negligence, lack of
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proper skill, error in judgment or similar instance of fault on the part of the attending
VA personnel or was the result of an event that could not reasonably have been
foreseen or anticipated by a competent and prudent healthcare
provider/trainer/examiner. . . . 

I [do] not feel that the VA failed to timely diagnosis or properly treat the claimed
disease or disability.  Finally, I do not believe within a reasonable degree of medical
certainty that the veteran[']s death was the result of the treatment received in
conjunction with respiratory arrest. Standard protocol for his asystolic rhythm was
followed with a requisite amount of time prior to pronouncing the patient to be
clinically expired in view of all of his other advanced and moribund comorbidity
including sepsis, respiratory failure and liver malignancy.  I believe it is less likely
than not that the veteran[']s death was caused or became worse as the result of the
VA medical or surgical treatment/VA training/VA examination at the VA Medical
Center Marion, Illinois.

R. at 189-90.  

In July 2006, the RO denied the appellant's claim, and she initiated a timely appeal.  R. at 76,

165-71.  In her Substantive Appeal, the appellant noted that the veteran died from "cardiopulmonary

failure," and that VA had prescribed him risperidone, which has possible fatal side effects, such as

stroke and heart failure.  R. at 40.  In March 2008, the appellant submitted written argument through

her accredited representative.  R. at 30-34.  The appellant again noted that the "[t]he veteran was

treated at Marion VA [medical center] and its Out[]patient Clinic Evansville Indiana as well as

Veterans Outreach Center Evansville Indiana" and that she had filed a claim for the cause of his

death "due to mistreatment and being prescribe[d] the wrong medication for the treatment of the

veteran's conditions from the U.S. Department of Veteran's Medical Facilities."  R. at 32-33. 

In the decision here on appeal, the Board found the VA medical examiner's opinion "highly

probative of the issues at hand" and denied the appellant's claim for entitlement to DIC benefits

pursuant to 38 U.S.C. § 1151.  R. at 3-14.  This appeal followed.
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II.  ANALYSIS

A.  The Board's Duty To Address All Reasonably Raised Issues

The appellant asserts that "nearly a year prior to the discovery of liver cancer and his death,

[the veteran] was diagnosed by Evansville [Clinc] with a medical condition relating to his liver [that]

required medical treatment."  Appellant's Brief (Br.) at 6.  The appellant asserts that the Evansville

Clinic's failure to provide adequate medical treatment and to assess, diagnose, and treat the severity

of the veteran's liver ailment resulted in his death from liver failure and sepsis.  Id. 

With regard to the decision here on appeal, the appellant argues that the matter should be

remanded because the Board failed to address any of the facts or issues related to the misdiagnosis

and negligent treatment by the Evansville Clinic.  Id. at 8.  The appellant argues that the Board

narrowly focused on the care received at the Marion VA hospital in the days immediately preceding

the veteran's death and that the "root cause of that deficiency appears to be the extremely brief and

cursory [e]xaminer's report" provided by the VA medical examiner who began his report by

"reviewing the facts of [the veteran's] treatment with his hospitalization at the Marion VA Hospital

only one week prior to his death."  Id. at 8-9.   

The Secretary argues that the appellant raises this theory of entitlement for the first time on

appeal.  Secretary's Br. at 8.  The Secretary contends that the appellant's statements and the evidence

of record did not reasonably raise this theory and therefore it was not necessary for the Board to

consider it when the Board adjudicated her claim.  Id.  The Secretary further argues that because the

appellant has not offered any explanation for why she did not raise this theory below, the Court

should decline to remand the matter.  Id.  

The Board has a duty to address all issues reasonably raised either by the appellant or by the

contents of the record.  See Robinson v. Peake, 21 Vet.App. 545, 552-56 (2008), aff'd sub nom.

Robinson v. Shinseki, 557 F.3d 1355 (Fed. Cir. 2009).  Contrary to the Secretary's assertion, the

evidence of record reasonably raised the issue of whether the veteran's death was caused by

mistreatment by the Evansville Clinic.  First, the record indicates that the appellant informed VA that

the veteran was treated at the Marion VA hospital and the Evansville Clinic.  R. at 31, 426.  Second,

records from the Evansville Clinic show that the veteran received lab results indicative of a problem
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with his liver.  R. at 97-98, 142, 325, 332-33, 338.  Moreover, the veteran's hospital discharge

summary, which listed "liver failure" as a cause of death, noted that a workup was in progress as an

outpatient for the veteran's abnormal liver function tests.  R. at 91.  Although the veteran's death

certificate identifies the immediate cause of the veteran's death as "cardiopulmonary failure," the

evidence clearly shows that in the days preceding death, the veteran was being assessed for probable

liver cancer and the discharge summary notes that he was in liver failure.  R. at 91, 406.  Given that

the veteran was treated by the Evansville Clinic for liver problems in the months preceding his death

and the evidence clearly suggests that the veteran was in liver failure at the time of his death, the

Court finds that the issue of whether the veteran received proper treatment from the Evansville Clinic

for his liver-related problems was reasonably raised by the record.  See Robinson, 21 Vet.App. at 553

(noting that "[i]t is entirely possible that the record might 'indicate' a theory of entitlement, but that

a lay appellant might not be sophisticated enough to recognize the theory"); see generally Clemons

v. Shinseki, 23 Vet.App. 1, 5 (2009) ("[A] self-represented layperson at the time his claim was filed

. . . [has] neither the legal [n]or medical knowledge to narrow the universe of his claim or his current

condition to [a precise diagnosis]."); Ingram v. Nichsolson, 21 Vet.App. 232, 256 (2007) ("The duty

to sympathetically read exists because a pro se claimant is not presumed to know the contents of title

38 or to be able to identify the specific legal provisions that would entitle him to compensation."). 

Therefore, the Court will remand the matter to the Board to consider this theory of entitlement.  On

remand, the Board must also consider whether a further medical opinion must be obtained to

consider the care rendered by the Evansville Clinic.  See Barr v. Nicholson, 21 Vet.App. 303, 311

(2007) ("Once the Secretary undertakes the effort to provide a medical examination when developing

a service-connection claim, . . . he must provide an adequate one.").

On remand, the appellant is free to submit additional evidence and argument on the remanded

matter, and the Board is required to consider any such relevant evidence and argument.  See Kay v.

Principi, 16 Vet.App. 529, 534 (2002) (stating that, on remand, the Board must consider additional

evidence and argument in assessing entitlement to benefit sought); Kutscherousky v. West,

12 Vet.App. 369, 372-73 (1999) (per curiam order).  The Court has held that "[a] remand is meant

to entail a critical examination of the justification for the decision."  Fletcher v. Derwinski,
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1 Vet.App. 394, 397 (1991).  The Board must proceed expeditiously, in accordance with 38 U.S.C.

§ 7112 (requiring the Secretary to provide for "expeditious treatment" of claims remanded by the

Court).

B.  Duty To Assist

The appellant also argues that VA breached its duty to assist her in the development of her

claim because when she sought assistance from a VA liaison to prepare her claim, the liaison failed

to inform her that she needed to file a "Standard Form 95 [to give] notice to the government of her

intent to file a claim under the [Federal Torts Claims Act (FTCA)]."  Appellant's Br. at 9-11.  The

appellant states that she is unable to bring a tort action against the Federal government and therefore

requests that her claims of "wrongful death, pain and suffering, and loss of consortium . . . be

remanded to the Board for a decision as to whether she is entitled to compensation."  Id. at 11.

While the Court is sympathetic to the appellant's situation, the Court cannot grant the relief

sought.  First, as the Secretary correctly points out, VA's duty to assist requires the Secretary to

"make reasonable efforts to assist a claimant in obtaining evidence necessary to substantiate the

claimant's claim for a benefit under a law administered by the Secretary."  38 U.S.C. § 5103A(a). 

Relief under the FTCA, 28 U.S.C. §§ 2671-2680, is not a benefit under a law administered by the

Secretary.  Moreover, "erroneous advice given by a government employee cannot be used to estop

the government from denying benefits."  McTighe v. Brown, 7 Vet.App. 29, 30 (1994) (citing OPM

v. Richmond, 496 U.S. 414 (1990)).  Thus, even assuming that the appellant's assertions regarding

the VA liaison are true, neither the Court nor the Board have jurisdiction to address her tort actions. 

See 38 U.S.C. §§ 7104, 7252, 7266.  Similarly, the Court also lacks the power to grant equitable

relief.  See Moffitt v. Brown, 10 Vet.App. 214, 225 (1997) ("[T]his Court is not a court of equity and

cannot provide equitable relief.").
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III.  CONCLUSION

After consideration of the appellant's and the Secretary's pleadings, and a review of the

record, the Board's February 6, 2009, decision is VACATED and the matter is REMANDED to the

Board for further proceedings consistent with this decision.

DATED: March 30, 2011 

Copies to:

William C. Illingworth, Esq.

VA General Counsel (027)
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