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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

NO. 10-2165

RICHARD P. KATH, APPELLANT,

V.

ERIC K. SHINSEKI,
SECRETARY OF VETERANS AFFAIRS, APPELLEE. 

Before SCHOELEN, Judge.

MEMORANDUM DECISION

Note:  Pursuant to U.S. Vet. App. R. 30(a),
this action may not be cited as precedent.

SCHOELEN, Judge: The appellant, Richard P. Kath, appeals through counsel a June 7, 2010,

Board of Veterans' Appeals (Board) decision that denied him entitlement to an initial compensable

disability rating for hepatitis C, status post-hepatitis A infection, from September 18, 1977, until

August 15, 2000.  Record of Proceedings (R.) at 3-13.  This appeal is timely, and the Court has

jurisdiction to review the Board's decision pursuant to 38 U.S.C. §§ 7252(a) and 7266(a).  Single-

judge disposition is appropriate. Frankel v. Derwinski, 1 Vet.App. 23, 25-26 (1990).  For the

following reasons, the Court will vacate the Board's decision and remand the matter for further

proceedings consistent with this opinion.

I. BACKGROUND

The appellant served on active duty in the U.S. Marine Corps from August 1973 until

September 1977.  R. at 518.  From June until August 1975, the appellant received treatment for what

was then diagnosed as viral hepatitis.  R. at 108-43.  The appellant's service separation medical

examination, however, contains no mention of the appellant's disorder.  R. at 864-65.

In August 1978, the appellant filed a claim for service connection for his hepatitis.  R. at 836-



39.  In a November 1978 decision, the VA regional office (RO) denied the appellant service

connection for hepatitis because, it found, the disorder was "not shown by evidence of record."  R.

at 832.  The Board found, and the appellant does not dispute, that the appellant failed to appeal the

RO's decision, and it became final.  R. at 7.  In January 1980, the appellant was provided a VA

medical examination, during which the examiner appears to have concentrated on the appellant's

complaints of eye and heel trouble.  R. at 795-98.  The examiner briefly reported findings concerning

the appellant's digestive system, writing: "L-S not felt. No symptoms."  R. at 797.  

According to the record, the appellant stated that since his 1975 treatment, he suffered

"episodes of jaundice," though he was "unsure when or how many times."  R. at 465.  The record

also indicates that the appellant complained of "mild abdominal pain" that began in 1995 when, he

reported, he was diagnosed with hepatitis C.  R. at 487, 492.  On August 10, 2000, the appellant

sought to reopen his claim for service connection for hepatitis C.  R. at 513-16. 

In March 2002, the RO denied the appellant service connection for residuals of hepatitis C. 

R. at 459-62.  In an October 2002 VA medical examination report, the examiner diagnosed the

appellant with hepatitis C and opined that "it is a[t] least as likely as not that [the appellant] had both

hepatitis A and C in 1975."  R. at 381.  Subsequently, in November 2002, the RO granted the

appellant service connection for hepatitis C and assigned him a 40% disability rating effective

August 16, 2000.  R. at 376-79.  In January 2003, the RO granted the appellant entitlement to an

effective date of September 18, 1977, for his hepatitis C, but did not award the appellant a

compensable disability rating prior to August 16, 2000.  R. at 356-60.  In February 2004, the RO

increased the appellant's disability rating to 60% effective April 3, 2003.  R. at 287-91.  

In February 2005, the Board considered the appellant's claim and remanded his case for

further development.  R. at 265-70.  In December 2005, the appellant submitted a statement asserting

that his symptomatology had grown progressively worse since his initial treatment in 1975, and that,

beginning in 1977, he had lost on average two months of work each year because of his disability. 

R. at 235.  In February 2008, the Board denied the appellant's claim for an earlier compensable

disability rating.  R. at 223-30.  On April 28, 2009, this Court granted the parties' joint motion to

remand the case to the Board.  R. at 51-59.  

The Board, in its June 7, 2010, decision here on appeal, denied the appellant entitlement to
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an initial compensable disability rating for hepatitis C from September 18, 1977, until August 15,

2000.  The Board determined that for the period ending in August 15, 2000, the appellant's hepatitis

C "was not manifested by demonstrable liver damage or mild gastrointestinal disturbance."  R. at 5. 

The Board found that, following the appellant's separation from service, "the record is devoid of any

medical evidence showing treatment for hepatitis C or any other liver disorder until August 15,

2000."  R. at 11.  The Board concluded that "the evidence shows that the [appellant] did not have

demonstrable liver damage prior to August 15, 2000, and there is no evidence, lay or medical, that

he experienced mild gastrointestinal disturbance during that period."  R. at 12.  Finally, the Board 

found that VA fulfilled its duty to assist despite not providing the appellant a retrospective medical

examination to determine whether the appellant's hepatitis C reached a compensable level prior to

August 2000.  Id. 

The appellant argues that VA failed to fulfill its duty to assist by not providing him with a

retrospective medical examination.  Appellant's Brief (Br.) at 5-8.  The appellant also asserts that the

October 2002 VA medical examination is inadequate because the examiner failed to identify the date

of onset of the appellant's symptomatology.  Id. at 8-9.  Finally, the appellant argues that the Board

failed to provide an adequate statement of reasons or bases for its conclusions.  Id. at 9-10.  

II. ANALYSIS

A. Duty To Assist

The appellant asserts that VA failed to fulfill its duty to assist because it did not provide him

with a medical examination to "address the existence of hepatitis C related symptomatology prior

to August 15, 2000."  Appellant's Br. at 5.  Pursuant to 38 U.S.C. § 5103A, the Secretary has a duty

to assist claimants in developing and obtaining relevant evidence needed to substantiate their claims. 

This duty to assist requires the Secretary to provide the appellant with a medical examination or a

medical opinion when such an examination or opinion is necessary to make a decision on the claim. 

38 U.S.C. § 5103A(d)(1).  An examination or opinion is necessary to make a decision on a claim if

the evidence of record

(A) contains competent evidence that the claimant has a current disability, or
persistent or recurrent symptoms of a disability; and

3



(B) indicates that the disability or symptoms may be associated with the claimant's
active military, naval, or air service; but

(C) does not contain sufficient medical evidence for the Secretary to make a
decision on the claim.

38 U.S.C. § 5103A(d)(2)(A)-(C).

The Court found in Chotta v. Peake, 22 Vet.App. 80, 85-87 (2008), that in cases such as the

appellant's, a retrospective medical opinion may be warranted if, after the Secretary has first

appropriately gathered medical and lay evidence, he determines that a disability rating cannot be

assigned based on the evidence of record, and there is evidence that "indicates that a higher rating

or ratings may be warranted."  However, the Court warned that the Secretary's duty to provide a

medical examination "is not automatic" and "applies only once the evidence has met the minimal

threshold of indicating the existence of a medical question."  Id. at 85.  

The Board's determination that VA has satisfied its duty to assist is reviewed under the

"clearly erroneous" standard of review.  Hyatt v. Nicholson, 21 Vet.App. 390, 395 (2007).  When

deciding a matter, however, the Board must include in its decision a written statement of the reasons

or bases for its findings and conclusions, adequate to enable an appellant to understand the precise

basis for the Board's decision as well as to facilitate review in this Court.  See 38 U.S.C.

§ 7104(d)(1); Allday v. Brown, 7 Vet.App. 517, 527 (1995); Gilbert v. Derwinski, 1 Vet.App. 49,

56-57 (1990).  To comply with this requirement, the Board must analyze the credibility and probative

value of the evidence, account for the evidence that it finds persuasive or unpersuasive, and provide

the reasons for its rejection of any material evidence favorable to the claimant.  See Caluza v. Brown,

7 Vet.App. 498, 506 (1995); Gilbert, 1 Vet.App. at 57. 

The appellant makes a few arguments supporting his contention that a retrospective VA

medical examination is warranted in this case.  First, the appellant asserts that a new examination

is warranted because the October 2002 VA examination report is inadequate.  Appellant's Br. at 8-9. 

This Court has held that a medical opinion is adequate "where it is based on consideration of the

veteran's prior medical history and examinations and also describes the disability, if any, in sufficient

detail so that the Board's 'evaluation of the claimed disability will be a fully informed one.'" Stefl v.

Nicholson, 21 Vet.App. 120, 123 (2007) (quoting Ardison v. Brown, 6 Vet.App. 405, 407 (1994))
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(internal quotation marks omitted).  The opinion "must support its conclusion with an analysis that

the Board can consider and weigh against contrary opinions."  Id. at 124-25.  "A medical

examination report must contain not only clear conclusions with supporting data, but also a reasoned

medical explanation connecting the two."  Nieves-Rodriguez v. Peake, 22 Vet.App. 295, 301 (2008). 

Whether a medical examination report is adequate is generally a finding of fact that the Court

reviews under the "clearly erroneous" standard of review.  See 38 U.S.C. § 7261(a)(4); Nolen v.

Gober, 14 Vet.App. 183, 184 (2000). 

The appellant argues that the October 2002 VA examination report is inadequate because the

examiner "did not attempt to define the onset of hepatitis C related symptomatology."  Appellant's

Br. at 8-9.  The purpose of the October 2002 examination was to ascertain whether the appellant's

current hepatitis C is related to his service, not to determine the date of onset of his hepatitis C

symptomatology.  R. at 383.  The examiner determined that, because a year after his in-service

treatment for hepatitis A his liver biopsy revealed elevated liver enzymes, the appellant "as likely

as not" suffered from both hepatitis A and C in 1975.  R. at 380-81.  The Court agrees with the

Secretary's assertion that the examiner "expressly answered the medical question" posed in the

examination request.  Secretary's Br. at 23.  The Court, therefore, finds no reason to conclude that

the examination report is inadequate in regard to the purpose for which it was sought.  See Stefl and

Nieves-Rodriguez, both supra.  Nonetheless, the appellant may still be correct in his assertion that,

because the October 2002 VA examination report and other evidence of the record offer no analysis

addressing the onset of his hepatitis C symptomatology, a medical examination is warranted to

address that point.

The Board provided three reasons for its conclusion that obtaining a retrospective medical

opinion is not necessary in this case.  The Board first found that medical evidence of record "shows

that there was no demonstrable liver damage at the time of the [appellant's] separation from service

or in July 2002."  R. at 12.  Next, the Board noted that the "clinical evaluation in January 1980 was

normal and the [appellant] was asymptomatic at that time."  Id.  Finally, the Board stated that the

appellant's "contention that he had episodes of jaundice after service that constituted recurrences of

hepatitis is unsupported by the available medical evidence."  Id.  

While the appellant briefly mentions the January 1980 examination and the Board's
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assessments of his jaundice, he appears to make no arguments on these pieces of evidence.  To the

extent he has, the appellant has not developed his arguments to a degree sufficient for the Court to

consider them.  See Coker v. Nicholson, 19 Vet.App. 439, 442 (2006) ("The Court requires that an

appellant plead with some particularity the allegation of error so that the Court is able to review and

assess the validity of the appellant's arguments."), rev'd on other grounds sub nom. Coker v. Peake,

310 F. App'x 371 (Fed. Cir. 2008) (per curiam order); Hilkert v. West, 12 Vet.App. 145, 151 (1999)

(en banc) (holding that the appellant bears the burden of demonstrating error on appeal); see also

Locklear v. Nicholson, 20 Vet.App. 410, 416 (2006) (holding that the Court will not entertain

underdeveloped arguments).

The appellant's argument concerns the Board's finding that a medical examination is not

warranted because the medical evidence of record lacks evidence of demonstrable liver damage at

the time of his separation from service and in July 2002.  Under the rating code applied by the Board

to the appellant's case, "[d]emonstrable liver damage with mild gastrointestinal disturbance" is

required for a compensable disability rating.  38 C.F.R. § 4.114, Diagnostic Code (DC) 7345 (2000). 

In denying the appellant's claim, the Board supported its conclusion that the appellant did not have

demonstrable liver damage prior to August 15, 2000, by noting that the record is "devoid of any

medical evidence showing treatment for hepatitis C or any other liver disorder until August 15,

2000."  R. at 11.  The appellant does not challenge this finding.  Instead, the appellant discusses a

number of documents from August 2000 or soon thereafter and asserting, essentially, that the

evidence he cites is adequate to raise the medical question of whether his hepatitis C

symptomatology reached a compensable level before August 2000.  

The appellant first cites laboratory testing results from August 2000 that, according to the

appellant, reveal abnormally high enzyme levels that could indicate liver damage.  Appellant's Br.

at 6 (citing R. at 450).  He also cites records from August 2000 indicating that he was experiencing

an unusual amount of fatigue, 2001 medical records revealing that he was taking medication for

anxiety and abdominal pain, an April 2001 liver ultrasound report revealing a mild hepatic

prominence and signs of a "minor abnormality," and May 2001 laboratory results that the appellant

interprets as abnormal.  Id. (citing R. at 414, 450, 465, 475, 481, 487-88, 491). 

The appellant also cites to his lay statements reporting that symptoms of his disorder existed
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prior to August 2000.  This evidence includes a September 2000 medical document revealing that

the appellant complained of mild abdominal pain that began in 1995 (R. at 487) and a December

2005 statement in which the appellant reported that his hepatitis C grew progressively worse "in all

symptoms" starting in 1975 and that he has lost at least two months of work each year as a result of

his disorder (R. at 235).  The appellant asserts that the evidence he cites "would suggest that the

[appellant] experienced some liver damage along with anxiety, gastrointestinal disturbance, and

fatigue prior to August 2000."  Id. at 7. 

The Board did not discuss the evidence the appellant cites either in its duty-to-assist analysis

or its statement of reasons or bases explaining its ultimate conclusion.  The Secretary argues,

however, that there was no need for the Board to discuss the evidence cited by the appellant for a few

reasons.  The Court finds none of the Secretary's arguments persuasive.

First, the Secretary highlights that none of the evidence cited by the appellant predates

August 2000.  Secretary's Br. at 16.  The Board, however, apparently based its determination that VA

was not required to provide a medical examination in this case in part on a July 2002 VA document

noting that the appellant's liver function tests were normal.  R. at 11-12.  Therefore, because the

Board determined that evidence postdating August 2000 could be used to determine whether a

retrospective medical examination is necessary, an assertion that it need not discuss other evidence

because it did not predate August 2000 or that such evidence cannot be relevant is not convincing. 

Moreover, since the Board chose to apply the July 2002 document against the appellant's claim, in

order for its statement of reasons or bases to be adequate, it should have discussed record materials

that are potentially favorable.  Caluza, 7 Vet.App. at 506.

Next, the Secretary attempts to mitigate the Board's silence on the evidence cited by the

appellant by explaining why that evidence is not sufficient to support the appellant's arguments. 

Secretary's Br. at 16-21.  The Court, however, will not accept the Secretary's attempt to provide a

statement of reasons or bases on behalf of a silent Board decision.  See Martin v. Occupational

Safety & Health Review Comm'n, 499 U.S. 144, 156 (1991) ("'[L]itigating positions' are not entitled

to deference when they are merely appellate counsel's 'post hoc rationalizations' for agency action,

advanced for the first time in the reviewing court.").

Finally, the Secretary argues generally that while the evidence cited by the appellant may
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demonstrate symptomatology for the period after August 2000, the appellant has done nothing,

beyond stating his speculations, to prove that the evidence provides some indication of an increase

in symptomatology prior to August 2000.  Secretary's Br. at 19-21.  The Court disagrees.  The

appellant has illustrated that the evidence he cites, coupled with his lay statements, may indicate that

he may have suffered from symptoms of his hepatitis C in the period prior August 2000.  See Chotta,

supra.  The Court, therefore, finds that the evidence the appellant cites appears to be relevant,

material, and favorable to his claim, and the Board should have discussed it.  Thompson v. Gobert,

14 Vet.App. 187, 188 (2000) (the Board must provide an adequate statement of reasons or bases "for

its rejection of any material evidence favorable to the claimant"); see also Dela Cruz v. Principi, 15

Vet.app. 143, 149 (2001) (finding that the Board is not required to discuss all evidence of record but

must discuss relevant evidence); Schafrath v. Derwinski, 1 Vet.App. 589, 593 (1991) (stating that

the Board must discuss, inter alia, all relevant evidence). The Court concludes that the Board's

statement of reasons or bases supporting its duty to assist determination is inadequate.  See 38 U.S.C.

§ 7104(d)(1); Allday, Caluza, and Gilbert, all supra.

The appellant essentially asks the Court to determine that the Board's determination that VA

fulfilled its duty to assist is clearly erroneous.  Reply Br. at 6.  To do so, however, would require the

Court to make factual determinations in the first instance concerning the evidence the Board failed

to discuss, which it may not do.  See Hensley v. West, 212 F.3d 1255, 1263 (Fed. Cir. 2000) (stating

that "appellate tribunals are not appropriate fora for initial fact finding"); see also 38 U.S.C.

§ 7261(c).  Remand is the appropriate remedy.  Tucker v. West, 11 Vet.App. 369, 374 (1998)

(holding that remand is appropriate "where the Board has incorrectly applied the law, failed to

provide an adequate statement of reasons or bases for its determinations, or where the record is

otherwise inadequate").  On remand, the Board should consider the evidence cited by the appellant

and provide a more thorough statement of reasons or bases explaining its findings.   

B. Reasons and Bases

In the final section of his brief, the appellant asserts that the "Board has failed to discuss

whether or not hepatitis C symptomatology could be present prior to August 15, 2000 while not

being in the evidence in VA's possession."  Appellant's Br. at 10.  The appellant notes that the Board

is not competent to decide that question, "yet it failed to recognize that such an opinion was possible
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if it had been sought."  Id. 

The appellant's argument appears to be a restatement of his contention that a medical opinion

is warranted in this case, altered only in that he is arguing it as a reasons-or-bases error rather than

a duty-to-assist error.  The Court has already agreed with the appellant that the Board's statement of

reasons or bases concerning a medical opinion is inadequate.  To the extent that the appellant is

attempting to raise any further arguments concerning the Board's statement of reasons or bases, his

argument is not developed enough for the Court to adequately analyze it.  See Coker, Hilkert, and

Locklear, all supra.  

On remand, the appellant is free to submit additional evidence and argument on the remanded

matters, and the Board is required to consider any such relevant evidence and argument.  See Kay

v. Principi, 16 Vet.App. 529, 534 (2002) (stating that, on remand, the Board must consider additional

evidence and argument in assessing entitlement to benefit sought); Kutscherousky v. West,

12 Vet.App. 369, 372-73 (1999) (per curiam order).  The Court has held that "[a] remand is meant

to entail a critical examination of the justification for the decision."  Fletcher v. Derwinski,

1 Vet.App. 394, 397 (1991).  The Board must proceed expeditiously, in accordance with 38 U.S.C.

§ 7112 (requiring Secretary to provide for "expeditious treatment" of claims remanded by the Court).

 III. CONCLUSION 

After consideration of the appellant's and Secretary's pleadings, and a review of the record,

the Board's June 7, 2010, decision is VACATED and the matter is REMANDED to the Board for

further proceedings consistent with this decision.                                 

DATED: January 12, 2012

Copies to:

Michael R. Viterna, Esq.  

VA General Counsel (027)
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