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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

NO. 11-2272

RICHARD BROCK, APPELLANT,

V.

ERIC K. SHINSEKI,
SECRETARY OF VETERANS AFFAIRS, APPELLEE.

Before SCHOELEN, Judge.

MEMORANDUM DECISION

Note:  Pursuant to U.S. Vet. App. R. 30(a),
this action may not be cited as precedent.

SCHOELEN, Judge:  The pro se appellant, Richard Brock, appeals a July 26, 2011, Board

of Veterans' Appeals (Board) decision that (1) denied him entitlement to service connection for

disabilities resulting from exposure to Agent Orange; and (2) denied him entitlement to a greater

non-service-connected pension benefit for the period from November 1, 1990 until October 1, 2007. 

Record of Proceedings (R.) at 3-29.  The appellant raises no challenge concerning his non-service-

connected pension benefits.  The Court will therefore consider that issue abandoned on appeal.  See

Ford v. Gober, 10 Vet.App. 531, 535 (1997) (holding that claims not argued on appeal are deemed

abandoned).  This appeal is timely, and the Court has jurisdiction to review the Board's decision

pursuant to 38 U.S.C. §§ 7252(a) and 7266(a).  Single-judge disposition is appropriate.  See Frankel

v. Derwinski, 1 Vet.App. 23, 25-26 (1990).  For the following reasons, the Court will vacate the

Board's decision and remand the matter for further proceedings consistent with this decision.

I.  BACKGROUND

The appellant served on active duty in the U.S. Army from February 1964 until February

1966, including a period of service in Vietnam.  R. at 110.  The record includes an October 1979 VA

medical examination report addressing the appellant's complaints of nervous disorders.  R. at 1816-



19.  The record also contains two August 1983 documents that appear to be signed by the same

physician and that reveal that the appellant suffers from a severe mental disorder caused by Agent

Orange exposure.  R. at 650, 1009.  

In October 1984, the appellant filed a claim for disability benefits for disorders related to

Agent Orange exposure.  R. at 1632-35.  Since that time, the appellant has stated that Agent Orange

caused him to suffer from post-traumatic stress disorder (PTSD), sarcoma, a nervous disorder,

extreme pain, skin disorders/chlorache, down syndrome, porphyria cutanea tarda, a liver disorder,

a neurological disorder, an ulcer, "altered lipid metabolism," an immunological disorder, a

hepatobiliary track disorder, a blood disorder, gastric hyperplasia, and gastrointestinal malfunction.  1

R. at 93, 1016, 1410-12, 1544, 1587, 1594-96, 1603, 1633.  A November 1984 document labeled

"Veterans Administration Medical"  indicates that the appellant was suffering from a number of

disorders related to exposure to Agent Orange.  R. at 1613-17.  The record also includes the report

from a November 1984 VA medical examination in which a number of the appellant's disorders and

his Agent Orange exposure are discussed.  R. at 1619-22.    

In September 1990, the appellant filed a second claim for disability benefits for disorders

arising from his Agent Orange exposure.  R. at 1602-05.  In June 1991, the RO denied the appellant's

claim.  R. at 1578-79.  In September 1991, the appellant appealed to the Board.  R. at 1543-44.  In

January 1992, the Board remanded the appellant's claim.  R. at 1490-92.  In May 1994, the RO

denied the appellant service connection for soft-tissue sarcoma and a gastrointestinal disorder.  R.

at 1437-39.  In May 1995, the Board dismissed the appellant's claim for service connection for

disorders related to Agent Orange exposure.  R. at 1344-54.  In a March 1997 decision, the Court

affirmed the Board's decision.  R. at 1081-96.  However, pursuant to a subsequent decision of the

U.S. Court of Appeals for the Federal Circuit, the Court remanded the appellant's case in March

2001.  R. at 1078-79.  

 According to the Board, the VA regional office (RO) denied the appellant's claim for1

entitlement to service connection for PTSD in November 2009, and the appellant never appealed
that decision to the Board.  R. at 4.  The Board found, therefore, that the appellant's PTSD claim
is not before it in the current appeal.  Id.  
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In July 2006, the Board denied the appellant's claim.  R. at 446-54.  The appellant appealed

to the Court, and in July 2007, the parties submitted a joint motion to remand the case.  R. at 373-78. 

In their motion, the parties asserted that, on remand, the Board should specifically address the

November 1984 VA medical examination report and the November 1984 document labeled

"Veterans Administration Medical."   R. at 374-76.  In a July 2007 order, the Court granted the

parties' motion.  R. at 372.  In June 2008, the Board remanded the appellant's case for further

development.  R. at 316-20.  The record reveals that multiple VA medical examinations scheduled

for the appellant have been cancelled by the appellant or he failed to appear.  R. at 70-71.  According

to a VA report, in November 2010 the appellant informed VA that he would never submit to a VA

medical examination.  R. at 69.  

The Board, in its July 26, 2011, decision here on appeal, denied the appellant entitlement to

service connection for disabilities resulting from exposure to Agent Orange.  The Board found that

there is no current VA medical examination on record, and that the appellant has both not shown

good cause for his failure to report for a VA medical examination and has demonstrated that he will

continue to refuse attending examinations in the future.  R. at 11, 28.  The Board, therefore, found

that because the appellant's claim is an original claim not supported by a current VA medical

examination report, it may only be granted based on an analysis of the record as it currently exists. 

R. at 11.  The Board concluded that although the appellant's Agent Orange exposure may be

presumed, there is no competent and credible record evidence demonstrating that he has a disability

that may be either presumed to have been caused by Agent Orange exposure or that the record

demonstrates was caused by Agent Orange exposure.  R. at 5, 7.  

In analyzing the appellant's lay statements, the Board found that the appellant "is simply not

telling the truth and creates evidence to support his claims."  R. at 15.  The Board found that the

October 1979 VA medical examination report, the November 1984 VA medical examination report,

and the November 1984 document labeled "Veterans Administration Medical" are fabrications

completed "by or at the direction of the [appellant]" and not completed by a medical professional. 

R. at 12-13, 16-19.  The Board stated that it was able to reach this conclusion without engaging an

"expert in document forgeries" because the evidence of forgery "appears unusually clear to the lay

observation of the Board."  R. at 19.  The Board determined that, for reasons including his decision
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to fabricate evidence, the appellant's lay statements in support of his claim are not credible.  R. at 15,

19, 23.  The Board also concluded that the appellant is not competent to diagnose his claimed

disorders.  R. at 22-23.  Finally, regarding VA's duty to assist, the Board found that the appellant has

not identified any additional evidence that should have been obtained prior to adjudicating his claim. 

R. at 29.  

The appellant argues that the Board failed to take into account certain evidence in reaching

its decision, failed to ensure that VA fulfilled its duty to assist by obtaining all relevant records, and

failed to adequately apply the benefit of the doubt rule.  Appellant's Brief (Br.) at 1-2.

II.  ANALYSIS

A. Initial Matters

The appellant attached a number of documents to his brief and reply brief.  Some of these

documents are included in the record.  See R. at 832-34, 844-45, 1133.  Others, however, are not. 

The Court is precluded from considering any material that was not contained in the "record of

proceedings before the Secretary and the Board."  38 U.S.C. § 7252(b); see also Obert v. Brown, 5

Vet.App. 30, 32 (1993) (citing Rogozinski v. Derwinski, 1 Vet.App. 19 (1990)).  The Court,

therefore, may not consider the documents submitted by the appellant that are not in the record.

Next, after submitting his initial brief, but before the Secretary submitted his brief, the

appellant filed a document titled "informal brief."  The Court will construe this document as a

motion by the appellant to file an addendum to his initial brief.  Rule 28 of the Court's Rules of

Practice and Procedure allows an appellant to submit only an initial brief and a reply to the

Secretary's brief.  The Court has strictly enforced this briefing schedule by repeatedly declining to

entertain arguments not properly presented.  See Carbino v. West, 168 F.3d 32, 34 (Fed. Cir. 1999)

("[I]mproper or late presentation of an issue or argument . . . ordinarily should not be considered."),

aff'd sub nom. Carbino v. Gober, 10 Vet.App. 507, 511 (1997) (declining to review argument first

raised in appellant's reply brief); Untalan v. Nicholson, 20 Vet.App. 467, 471 (2006); Tubianosa v.

Derwinski, 3 Vet.App. 181, 184 (1992) (appellant "should have developed and presented all of his

arguments in his initial pleading"); Fugere v. Derwinksi, 1 Vet.App. 103, 105 (1990) ("Advancing

different arguments at successive stages of the appellate process does not serve the interests of the
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parties or the Court.  Such a practice hinders the decision-making process and raises the undesirable

specter of piecemeal litigation.").  The Court, therefore, will deny the appellant's motion to submit

an addendum to his initial brief.

B. Duty To Assist

The appellant asserts that VA failed to fulfill its duty to assist by not obtaining documents

relevant to his claim.  Appellant's Br. at 1.  The Secretary has a duty to assist the appellant in

obtaining evidence necessary to substantiate his claim, including making reasonable efforts to obtain

all potentially relevant records that the appellant adequately identifies and authorizes the Secretary

to obtain.  See 38 U.S.C. § 5103A(a)(1), (b)(1); Moore v. Shinseki, 555 F.3d 1369, 1372-75 (Fed.

Cir. 2009). The Secretary's duty to obtain records extends only to relevant records.  See 38 U.S.C.

§ 5103A(b)(1); Loving v. Nicholson, 19 Vet.App. 96, 102 (2005) (VA's duty to assist includes

making efforts to obtain relevant records that the appellant has adequately identified).  

"The legal standard for relevance requires VA to examine the information it has related to

medical records and if there exists a reasonable possibility that the records could help the veteran

substantiate his claims for benefits, the duty to assist requires VA to obtain the records."  Golz v.

Shinseki, 590 F.3d 1317, 1323 (2010).  The Court has held that, considering the challenge of

identifying records as relevant before they are obtained, the duty to assist applies to potentially

relevant documents.  See Talley v. Brown, 6 Vet.App. 72, 74 (1993) (holding that duty to assist was

breached because the RO failed to secure records that were potentially relevant); Schafrath v.

Derwinski, 1 Vet.App. 589, 593-94 (1991) (noting that the duty to assist requires effort to secure

records that are potentially relevant or explanation for failure to do so).

When deciding a matter, the Board must include in its decision a written statement of the

reasons or bases for its findings and conclusions, adequate to enable an appellant to understand the

precise basis for the Board's decision as well as to facilitate review in this Court.  See 38 U.S.C. §

7104(d)(1); Allday v. Brown, 7 Vet.App. 517, 527 (1995); Gilbert v. Derwinski, 1 Vet.App. 49, 56-

57 (1990).  To comply with this requirement, the Board must analyze the credibility and probative

value of the evidence, account for the evidence that it finds persuasive or unpersuasive, and provide

the reasons for its rejection of any material evidence favorable to the claimant.  See Caluza v. Brown,

7 Vet.App. 498, 506 (1995); Gilbert, 1 Vet.App. at 57. 
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The appellant argues that the Board has failed to obtain records of his in-service treatment

at a "ma[k]eshift infirmary."  Appellant's Br. at 1.  The Board does not specifically discuss these

records in its analysis of VA's execution of its duty to assist.  The Secretary argues that the Court

"should give no credence to this argument, because [a]ppellant has not adequately identified this

record, nor identified where in the record he put VA on notice of this document."  Secretary's Br. at

27.  

The record contains a form in which the appellant was asked to provide treatment

information "so that we can know where to request your records from."  R. at 182.  The form warned

the appellant that if he does "not give us this information it could delay your claim or cause it to be

denied."  Id.  On the form, the appellant indicates that he received treatment at a "U.S.

Infirmary/Dispensary" in the "Quang Tri Province" of Vietnam in 1965 and 1966 for PTSD, a

gastrointestinal disorder, and sarcoma.  Id.  The appellant listed similar information in a July 2008

statement and in his September 1990 claim for disability benefits.  R. at 93, 1603-04.

Based on this document, the Secretary's assertion that the appellant did not put VA on notice 

of his alleged treatment in a field infirmary appears to be factually inaccurate.  The record includes

the appellant's service medical records.  R. at 1842-82.  The appellant is essentially asserting,

however, that those records are incomplete because they include no documentation of his treatment

at an infirmary in Vietnam.   The record indicates that the appellant identified the location and2

approximate dates of his in-service infirmary treatment.  R. at 182.  The appellant also related that

treatment to at least three of the disorders that he has argued were caused by his exposure to Agent

Orange.  Id.  The Court, therefore, finds that the Board's failure to specifically discuss whether there

are outstanding in-service treatment records that VA should have obtained renders inadequate its

statement of reasons or bases for its determination that VA fulfilled its duty to assist.  See 38 U.S.C.

§ 7104(d)(1), Allday, Caluza, and Gilbert, all supra.  

 The appellant's service medical records currently in the record show treatment at several2

stateside military medical facilities, but include no documents that obviously indicate treatment
in Vietnam.  R. at 1842-82.
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C. Agent Orange Exposure

The appellant argues that the Board failed to adequately consider a document indicating that

he was enrolled in the "Agent Orange Payment Program," which could allow him to participate in

the "Agent Orange Product Liability Settlement Fund."  R. at 822-23.  The Board discussed this

document, but found that it "does not provide a factual basis to find that [the appellant] has a

disability related to service."  R. at 23.  The appellant makes no attempt to challenge this

determination.  See Coker v. Nicholson, 19 Vet.App. 439, 442 (2006) ("The Court requires that an

appellant plead with some particularity the allegation of error so that the Court is able to review and

assess the validity of the appellant's arguments."), rev'd on other grounds sub nom. Coker v. Peake,

310 F. App'x 371 (Fed. Cir. 2008) (per curiam order); see also Locklear v. Nicholson, 20 Vet.App.

410, 416 (2006) (holding that the Court will not entertain underdeveloped arguments); Hilkert v.

West, 12 Vet.App. 145, 151 (1999) (en banc) (holding that the appellant bears the burden of

demonstrating error on appeal).  The Court can also find no evidence that the Board erred in its

consideration of this document.

The Court notes that appellant appears to be arguing in both his initial and reply brief that

the Board should recognize that he was exposed to Agent Orange during his service.  The Board has

found that because the appellant served in Vietnam, his exposure to Agent Orange is presumed.  R.

at 7.  Therefore, the Board has found in the appellant's favor on this point.  The key issue in this case

is whether any of the appellant's claimed disorders can be linked to his Agent Orange exposure.

D. Medical Evidence

The Board found that the October 1979 VA medical examination report is "clearly not

completed by a physician" and was "completed by the [appellant] or someone, other than a medical

professional, at his direction."  R. at 13.  The Board supported its conclusion by observing that the

entries in the report

are clearly not stated in language characteristic of that of a medical professional but
are stated in language consistent with various statements found in the claims files that
were received and signed by the [appellant].  It is also clear that the [appellant] did
not attend a VA examination as he acknowledged so in his December 1979 letter.  

Id.  
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The Board then found that its rejection of the October 1979 examination report is evidence

weighing against the authenticity of the November 1984 VA medical examination report because

it is "the same type of report."  Id.  The Board also found that the November 1984 VA examination

report "was not filled-in by any medical professional and is clearly and unambiguously a fraud."  R.

at 18.

This the Board concludes for two reasons.  First, the [appellant] did not report for the
examination, as documented in the VA Request for Physical Examination which
shows that he did not report for the examination.  Second, the language and logic
expressed in the entries just quoted is clearly not that of a medical professional but
rather is more in keeping with the [appellant's] language and logic found in
statements that he has signed.

Id.  

Similarly, the Board found that the November 1984 form labeled "Veterans Administration

Medical" was "completed by or at the direction of the [appellant], and not completed by a medical

professional."  R. at 19.

There are no findings anywhere in the records that the [appellant] has ever been
diagnosed with any of the conditions listed.  The statement that he had skeletal
seizures and weekly epilepsy attacks is not supported anywhere in the record. 
Moreover, the language and grammar used in the documents is not reflective of what
one would expect from a medical professional, or anyone with more than a high-
school education, but rather is consistent with the [appellant's] own statements found
in the claims file.

Id.  Based in part on these findings, the Board determined that the appellant's lay statements

describing his disorders are not credible.  Id.  

Central to the Board's conclusion that these three medical documents are forgeries is its

determination that the language used in the documents is not the kind that would be typically

expected from a medical professional.  The Board does not further explain how it determined what

language is typical for a medical professional when describing a given disorder.  

"It is the responsibility of the [Board], not this Court, to assess the credibility and weight to

be given the evidence."  Owens v. Brown, 7 Vet.App. 429, 433 (1995); see also Washington v.

Nicholson, 19 Vet.App. 362, 367-68 (2005).  When the Board reaches a medical conclusion,

however, it must base its conclusion on "independent medical evidence" rather than "provide [its]
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own medical judgment in the guise of a Board opinion."  Colvin v. Derwinski, 1 Vet.App. 171, 172

(1991); see also Kahana v. Shinseki, 24 Vet.App. 428, 434 (2011).  The Court finds that medical

expertise is required to state that a medical expert would write a medical report in a certain way

using specific language.  Without a more thorough statement from the Board describing how it

determined the type of language and grammar a medical professional would use in addressing the

appellant's case, the Court finds that the Board's statement of reasons or bases is inadequate.  See 38

U.S.C. § 7104(d)(1), Allday, Caluza, and Gilbert, all supra.   

The Court, however, must consider whether the Board's error is prejudicial.  38 U.S.C. §

7261(b)(2); see also Shinseki v. Sanders, 129 S. Ct. 1696, 1704 (2009) (noting that the statute

requiring this Court to "take due account of prejudicial error [] requires the Veterans Court to apply

the same kind of 'harmless error' rule that courts ordinarily apply in civil cases").  For each of the two

VA medical examination reports, the Board explained that it found those reports fraudulent not only

based on the language used in those reports but also based on record evidence indicating that the

appellant never appeared for a VA medical examination.  R. at 13, 18-19.  The appellant does not

dispute the Board's determination that he did not appear for VA medical examinations at the time

the two examination reports were submitted, and the Court can find no error in the Board's analysis

of the record.  The Court finds, therefore, that even though the Board violated Colvin, the Board's

error is harmless because there is no evidence that the appellant ever attended a VA medical

examination and therefore the purported VA medical examination reports could not have been filled

out by a VA examiner.

The Court, however, finds there is no similar reason to find the Board's error concerning the

document labeled "Veterans Administration Medical" to be harmless.  On remand, the Board should

analyze the veracity of this document without drawing impermissible medical conclusions.

E. Appellant's Competency

The Board found that the appellant is not competent to diagnose the diseases he claims are

related to Agent Orange exposure.  R. at 22-23.  The Board stated:

The diseases that he has referred to by name, such as soft tissue sarcoma, chloracne,
and cutanea tarda, are not diseases that are subject to differentiation from other
diseases by mere observation.  These are also not diseases that are commonly referred
to in popular culture.  He has not explained and the Board, also a non-expert, had no
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basis for finding that, for example, chloracne has any characteristic features that are
readily distinguishable by a layperson from some other form of acne or skin disease. 
Nor is it within the realm of lay knowledge to distinguish one form of cancer from
another.  It is well known that cancers are diagnosed through laboratory tests or
inspection by a trained medical professional.  For these reasons the Board finds that
the diseases that the [appellant] alleges he has due to Agent Orange exposure are of
the type that can be diagnosed by a layperson.

Id.  

"Lay testimony is competent . . . to establish the presence of observable symptomatology and

'may provide sufficient support for a claim of service connection.'" Barr v. Nicholson, 21 Vet.App.

303, 307 (2007) (quoting Layno v. Brown, 6 Vet.App. 465, 469 (1994)); see also Charles v. Principi,

16 Vet.App. 370, 374 (2002) (stating that a layperson is competent to offer testimony regarding

symptoms capable of observation).  The Federal Circuit has held that a layperson may be competent

"to establish a diagnosis of a condition when (1) a layperson is competent to identify the medical

condition, (2) the layperson is reporting a contemporaneous medical diagnosis, or (3) lay testimony

describing symptoms at the time supports a later diagnosis by a medical professional."  Jandreau v.

Nicholson, 492 F.3d 1372, 1377 (Fed. Cir. 2007) (footnote omitted).  There is no categorical

requirement of "'competent medical evidence . . . [when] the determinative issue involves either

medical etiology or a medical diagnosis.'"  Davidson, 581 F.3d at 1316 (quoting Jandreau, 492 F.3d

at 1377).

The Board only discusses three of the appellant's alleged disorders in detail, and has not made

clear how its reasoning may apply to the appellant's other disorders.  The Court, therefore, finds that

the Board's statement of reasons or bases explaining its determination that the appellant's lay

statements are not competent is inadequate.  See 38 U.S.C. § 7104(d)(1), Allday, Caluza, and

Gilbert, all supra.

F. Other Matters

Given its disposition above, the Court will not at this time address the appellant's argument

that the Board failed to properly apply the benefit of the doubt doctrine.  See Best v. Principi,

15 Vet.App. 18, 20 (2001) (per curiam order) (holding that "[a] narrow decision preserves for the

appellant an opportunity to argue those claimed errors before the Board at the readjudication, and,
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of course, before this Court in an appeal, should the Board rule against him").  On remand, the

appellant is free to submit additional evidence and argument on the remanded matters, and the Board

is required to consider any such relevant evidence and argument.  See Kay v. Principi, 16 Vet.App.

529, 534 (2002) (stating that, on remand, the Board must consider additional evidence and argument

in assessing entitlement to benefit sought); Kutscherousky v. West, 12 Vet.App. 369, 372-73 (1999)

(per curiam order).  The Court has held that "[a] remand is meant to entail a critical examination of

the justification for the decision."  Fletcher v. Derwinski, 1 Vet.App. 394, 397 (1991).  The Board

must proceed expeditiously, in accordance with 38 U.S.C. § 7112 (requiring Secretary to provide for

"expeditious treatment" of claims remanded by the Court).

III.  CONCLUSION

After consideration of the appellant's and the Secretary's pleadings, and a review of the

record, the Board's July 26, 2011, decision is VACATED and the matter is REMANDED for further

proceedings consistent with this decision.

DATED: June 26, 2012

Copies to:

Richard Brock

VA General Counsel (027)

11


