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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

NO. 09-3417

WILLIE C. DENNIS, APPELLANT,

V.

ERIC K. SHINSEKI,
SECRETARY OF VETERANS AFFAIRS, APPELLEE.

Before SCHOELEN, Judge.

MEMORANDUM DECISION

Note:  Pursuant to U.S. Vet. App. R. 30(a),
this action may not be cited as precedent.

SCHOELEN, Judge:  The appellant, veteran Willie C. Dennis, appeals through counsel a

September 1, 2009, Board of Veterans' Appeals (Board) decision that determined that severance of

service connection for hepatitis was proper.  Record of Proceedings (R.) at 21-49.  The Board issued

a second decision that same date, regarding the overpayment of VA improved pension benefits and

entitlement to a waiver of recovery of such overpayment.  R. at 3-15.  The appellant has not

challenged the Board's decision regarding the overpayment; therefore, that issue has been abandoned. 

Ford v. Gober, 10 Vet.App. 531, 535 (1997) (holding that claims not argued on appeal are deemed

abandoned); Bucklinger v. Brown, 5 Vet.App. 435, 436 (1993).  The Board remanded the issue of

entitlement to a waiver of recovery of the overpayment; therefore, that issue is not before the Court. 

Hampton v. Gober, 10 Vet.App. 481, 483 (1997).  This appeal is timely, and the Court has

jurisdiction to review the Board's decision pursuant to 38 U.S.C. §§ 7252(a) and 7266(a). 

Single-judge disposition is appropriate.  Frankel v. Derwinski, 1 Vet.App. 23, 25-26 (1990).  For the

following reasons, the Court will reverse the Board's decision and remand the matter for

readjudication.  



I.  BACKGROUND

The appellant served on active duty in the U.S. Army from October 1966 to May 1972, with

two periods of absence without leave (AWOL) – the first from July to October 1967 and the second

from February 1968 to January 1972.  R. at 451, 453, 1310.  The appellant's service records indicate

that he served as a medical corpsman at Fort Ord, California, from January to April 1967.  R. at 454. 

He has asserted that he was exposed to blood while training to be a medic.  R. at 33-34.  He has also

stated that he "got a tattoo" while in service, and has admitted to using heroin and cocaine from 1970

to 1975, although he has asserted that he did not use drugs intravenously while AWOL.  R. at 34,

62, 1086, 1102, 1496, 1761-62, 1791. 

The appellant's service medical records indicate that he was admitted to an Army hospital

on January 4, 1972, following his return from being AWOL, to be treated for hepatitis.  R. at 1508. 

The hospital discharge report states that the appellant "had been AWOL from the service and was

told that he had hepatitis while being AWOL . . . .  There is some question about a history of the use

of some parenteral drugs one month prior to the abdominal pain."  Id.  The examiner diagnosed

"[h]epatitis, etiology unknown.  LD [line of duty]: Yes."  R. at 1512.  In April 1972, the appellant

was discharged under other than honorable conditions, but his discharge was upgraded to under

honorable conditions in July 1977.  R. at 457-58.

In May 1996, the appellant applied for service connection for hepatitis, which the regional

office (RO) granted, evaluated as 10% disabling, in November 1996.  R. at 1220-21.  The RO noted

that the appellant's claim was initially denied because "[a]lthough the veteran was currently

diagnosed as having hepatitis, it was not felt to be linked to hepatitis, 24 years previous."  R. at 1220. 

The RO discussed the appellant's military history, including his period of AWOL, and the medical

opinions the appellant had submitted from two private physicians.  Id.  The first, Dr. Hall, stated that

the appellant's "hepatitis could have originated from his prior hepatitis (in 1972)."  Id.  The second,

Dr. Nelson, stated that "an acute episode of hepatitis C can occur after a period of prolonged silent

infection" and "that once a patient is infected with hepatitis[,] the patient is infected for life."  R. at

1220-21.  The RO concluded that "[b]ased on sound medical principles service connection is now

conceded."  R. at 1221. 
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In February 1997, the appellant testified before the RO in support of his claim for an

increased disability rating for hepatitis.  R. at 1158-68.  In a May 1997 decision, the hearing officer

proposed severing the grant of service connection, stating that the appellant had been awarded

service connection "based upon a report from a private physician and without VA examination."  R.

at 1150-56.  The hearing officer discussed the appellant's military history, including his two periods

of AWOL, as well as his history of "intravenous use of drugs."  Id.  The hearing officer discussed

several medical reports, including a March 1997 VA compensation and pension examination, in

which the examiner stated that the appellant's "present hepatitis is most likely related to his in-

service hepatitis in 1972 and that this in-service hepatitis was, more likely than not, related to in-

service parenteral drug use."  R. at 1155.  The hearing officer concluded that "the evidence clearly

indicates that the veteran's hepatitis was incurred during a period of AWOL as a result of drug

abuse," and that the grant of service connection was "clearly and unmistakably in error."  R. at 1155-

56.  Based on VA's regulation that "specifies that any injury or disease shall not be deemed to have

been incurred in [the] line of duty if such injury or disease was the result of abuse of alcohol or

drugs," the hearing office proposed that service connection be severed.  R. at 1156.  On September

10, 1997, the RO severed service connection.  R. at 1124-27.  

On September 18, 1997, the appellant's private physician, Dr. Hall, submitted a statement

asserting that "[i]t is not possible to prove that the hepatitis C [the appellant] has now is the same

hepatitis that was diagnosed in the military, but at the same time it is impossible to prove that it was

not."  R. at 1110.  The appellant appealed the RO's decision, continuing to assert that he was exposed

to blood while working as a medic at Fort Ord, and stating that he used drugs "by way of nasal

ingestion," but not intravenously, while AWOL.  R. at 729, 1086-87, 1102.  

The appellant also submitted additional statements from Dr. Nelson.  In a June 2004 letter,

Dr. Nelson stated that the appellant "has multiple serologies, which are positive.  Exactly which one

caused his [h]epatitis in 1972 is not clear.  It is clear[] that he was working as a medic without gloves

[on] patients [and] had blood exposure at that time."  R. at 627.  Dr. Nelson recognized the

appellant's "other risk factors," but stated that "there is no way of determining at which time a

specific exposure led to the [h]epatitis C exposure."  Id.  The physician added that he did not have

the appellant's "actual records from 1972, nor serum frozen to distinguish which of the [h]epatitis
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etiologies was the cause of this at the time.  Because his job consisted of high risk exposure to blood

without gloves . . . , he could have and []clearly would have been exposed to [h]epatitis C prevalent

at the time."  Id.  Dr. Nelson concluded that "[n]o examiner[,] whether it be myself[] or any other

government examiner[,] can clearly identify which virus led to his exposure in 1972 while working

for the Army as a medic versus his exposure later on as a result of high risk personal behavior."  Id.

The appellant submitted two more statements from Dr. Nelson.  In a December 2004 letter,

Dr. Nelson stated that "the information . . . indicates that [the appellant] was exposed twice to 2

different types of hepatitis.  There is no way to determine whether he was exposed [to] hepatitis B

or [h]epatitis C while he was working as a medic."  R. at 520.  In February 2005, Dr. Nelson wrote

that he had reviewed the appellant's "military files" and stated: 

There is no evidence to base a reasonable degree of medical probability that
one can differentiate between hepatitis B or C based on these notes.  [The appellant's]
clinical course and risk factors are perfectly consistent with hepatitis B and there is
no way we can prove this.
 

However, it is in my judgement that [this] was the national standard of
practice in 1968 when he was exposed to blood products as a medic in training that
a hepatitis C exposure could have occurred.  The majority of people with hepatitis
C do not have a specific icteric (jaundice) episode and never realize they have been
sick or become exposed.  It is typical that they find out years later that an exposure
took place (as has exactly happened in this case). 

The presentation of an icteric episode in 1972 in which [the appellant] was
sick can be seen with either hepatitis B or C but is unquestionably seen more
commonly in hepatitis B. 

Because he has serologic evidence of having been exposed to both of these
viruses, it is medically impossible to state by either the VA or myself that the 1972
episode was one virus or the other.  However, it is more likely to have been hepatitis
B based on the icteric presentation.

R. at 459. 

Following additional development, including a 2004 Court remand, the Board requested an

independent medical examination (IME).  R. at 177-80, 208.  In a January 2008 IME opinion, Dr.

Ohl first stated that "it is not unusual for chronic hepatitis C infection to be diagnosed years or

decades after the initial viral exposure and infection."  R. at 169.   Regarding etiology, Dr. Ohl stated
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that his "evaluation is somewhat hindered by a lack of information in the [1972] discharge summary

. . . and the relative lack of medical knowledge at that time on the causes and natural history of viral

hepatitis."  R. at 170.  He opined that "it is very unlikely, but not totally impossible, that [the

appellant's] episode of acute hepatitis in 1972 was due to [h]epatitis B," and that, therefore, "it is

likely, but not provable without a doubt, that [his] acute hepatitis in 1972 was due to [h]epatitis C

virus and that his exposure to this virus was 1-3 months prior to his illness."  Id.  Dr. Ohl added that

hepatitis C requires exposure through

parenteral exposure to blood or more rarely through sexual intercourse.  In 1972,
[h]epatitis C virus infections in the [U.S.] were almost always acquired via blood
transfusion or parenteral drug use.  Hepatitis C virus infection generally occurs
within months after initiation of illicit use of injected drugs . . . .  As [the appellant]
had no history of blood transfusion, he most likely acquired his infection via
parenteral drug use in the weeks before January 1972. 

Id.  Regarding possible infection while the appellant was working as a medic in 1967, Dr. Ohl stated: 

I think this is much less likely than an exposure through injection drug use.  Hepatitis
C virus exposure by a health care worker performing medical care would require a
needle stick injury by a needle contaminated with blood from a patient with
[h]epatitis C.  Only 13% of persons suffering such a needle stick injury will go on to
acquire [h]epatitis C infection.  It should be noted that no such needle stick injury is
remarked on by the veteran.  Simple skin exposure to [h]epatitis C virus[-]containing
blood via contaminated medical waste, bandages, etc.[,] is very unlikely to result in
infection.  Similarly, it is very unusual to acquire [h]epatitis C infection via a tattoo,
although it has been described.

R. at 171.  Dr. Ohl summarized by opining that the appellant's "acute hepatitis in January 1972 was

highly likely, but not unequivocally, due to [h]epatitis C infection, and that this infection was

acquired through parenteral drug use during the months prior . . . .  This infection in 1972 is the most

likely, but not indisputable, cause of his current chronic [h]epatitis C infection."  Id. (emphasis in

original).

In a March 2008 letter, Dr. Nelson stated that it was "not accurately possible" to "form an

opinion" regarding the probable etiology of the appellant's hepatitis C infection without additional

specific information, and added that "no rational judgment can be made as to the likely source of

exposure and therefore any estimate of probable risk of the specific exposure leading to the current

question[] is purely arbitrary and can have no basis in fact."  R. at 159-60 (emphasis in original). 
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In its September 1, 2009, decision here on appeal, the Board determined that the

"accumulated record clearly establishes that the Veteran's hepatitis was contracted as a result of

abusing drugs while AWOL," and that the 1996 grant of service connection for hepatitis "was clearly

and unmistakably erroneous."  R. at 42, 48.  The Board noted that the medical evidence of record

at the time of the 1996 RO decision "indeed established a link between the Veteran's current hepatitis

and the diagnosis of hepatitis in service," but found that "the evidence of record also clearly

established that the Veteran contracted hepatitis while AWOL."  R. at 30.  The Board acknowledged

the appellant's assertions that he did not use intravenous drugs while in service or AWOL, but found

that postservice rehabilitation treatment records "disclosed that he began using heroin[] in 1970

while AWOL, and that he was mainlining quite heavily by 1973."  R. at 32.  The Board also

discredited the appellant's assertions regarding his exposure while working as a medic based on

hearing testimony from 1978 and 1979, on unrelated matters, in which the appellant stated that he

washed dishes in the hospital.  R. at 44-45.  The Board attached greater probative value to the 2008

IME opinion over  Dr. Nelson's opinions because the 2008 examiner relied on a complete review of

the appellant's claims file, and used unequivocal language in stating that the appellant's "infection

was acquired through parenteral drug use," even though he found that the appellant's "acute hepatitis

in 1972 was highly likely, but not unequivocally, due to [h]epatitis C infection."  R. at 46-47.  The

Board thus found that the evidence "undebatably shows" that the appellant went AWOL in 1968,

contracted hepatitis prior to his return, and that the credible and probative evidence clearly shows

that his "hepatitis was incurred as a result of drug abuse while AWOL."  R. at 47.  Accordingly, the

Board determined that the 1996 grant of service connection for hepatitis was clearly and

unmistakably erroneous, and that severance of service connection was warranted.  R. at 48. 

II.  ANALYSIS

The appellant makes numerous arguments for reversal, the most compelling of which is that

the Board failed to correctly apply the clear and unmistakable error (CUE) standard required by 38

C.F.R. § 3.105(d).  Appellant's Brief (Br.) at 23-30; Reply at 7-9.  The Secretary refutes the

appellant's arguments, and asserts that the Board's determination that severance was warranted "was
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not arbitrary, capricious, or otherwise contrary to law."  Secretary's Br. at 3-11.  The Court finds the

appellant's argument more persuasive. 

VA will sever service connection "only where evidence establishes that it is clearly and

unmistakably erroneous (the burden of proof being upon the Government)."  38 C.F.R. § 3.105(d)

(2010).  The Court has, at times, equated the severance of service connection under 38 C.F.R.

§ 3.105(d) with a request for revision of a prior RO decision under 38 C.F.R. § 3.105(a) because both

provisions require error to be shown by the same "clear and unmistakable" standard.  See Baughman

v. Derwinski, 1 Vet.App. 563, 566 (1991) (stating that § 3.105(d) "places at least as high a burden

of proof on the VA when it seeks to sever service connection as § 3.105(a) places upon an appellant

seeking to have an unfavorable previous determination overturned").  CUE is "a very specific and

rare kind of 'error.'  It is the kind of error, of fact or of law, that when called to the attention of later

reviewers compels the conclusion, to which reasonable minds could not differ, that the result would

have been manifestly different but for the error."  Fugo v. Brown, 6 Vet.App. 40, 43 (1993).  Such

errors "are undebatable; that is, reasonable minds could only conclude that the original decision was

fatally flawed at the time it was made."  Graves v. Brown, 6 Vet.App. 166, 170 (1994).  If service

connection is severed based on a lesser standard, it is erroneous as a matter of law.  Stallworth v.

Nicholson, 20 Vet.App. 482, 488 (2006).  The Court reviews the Board's determinations regarding

the existence of CUE under the "arbitrary, capricious, an abuse of discretion, or otherwise not in

accordance with law" standard of review.  Graves, 6 Vet.App. at 171.  

The Board determined that severance of service connection was warranted because it found

that the record "clearly established" that the appellant contracted hepatitis "as a result of abusing

drugs while AWOL."  R. at 42.  However, the Board points to no evidence in the record that "clearly

establishes" this determination.  The Board rejected the appellant's lay assertions that he did not use

drugs intravenously while AWOL because it found his postservice treatment records more probative. 

R. at 32.  While the postservice records do indicate that the appellant reported using heroin from

1970 to 1975 (R. at  1496, 1745, 1751, 1761, 1791), these records do not "clearly establish" that the

appellant contracted hepatitis as a result of his drug use while AWOL.  A mental status evaluation

dated April 1975 states that the appellant reported that "he was mainlining quite heavily" in 1973,

but the report adds that "[t]here are no track marks noted on his arms."  R. at 1762.  Another mental
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health progress note indicates that the appellant started shooting heroin in 1973 – after he had the

icteric episode of hepatitis in service.  R. at 1496.  These records actually support the appellant's

assertions that he did not use drugs intravenously during service or while AWOL, yet the Board

failed to mention them.  See Dela Cruz v. Principi, 15 Vet.App. 143, 149 (2001) (stating that while

the Board is not required to discuss all the evidence of record, it must explain its rejection of

favorable evidence); Thompson v. Gober, 14 Vet.App. 187, 188 (2000) (the Board must provide an

adequate statement of reasons or bases "for its rejection of any material evidence favorable to the

claimant"). 

The Board rejected the appellant's lay assertions regarding his in-service work as a medic

because it found that his statements were inconsistent with his prior hearing testimony.  R. at  44-45. 

However, as the appellant notes in his brief, the prior hearings related to the appellant's discharge

upgrade and eligibility for education benefits; his in-service blood exposure was not relevant to these

hearings.  Appellant's Br. at 13-16; R. at 1654-72, 1830-43.  The Board's reliance on unrelated

hearing testimony to discredit the appellant's lay assertions regarding his work as a medic – work that

is substantiated by the appellant's service records (R. at 454) – is arbitrary. 

The Board also discredited Dr. Nelsons's opinions.  R. at 42.  The Board found that the June

2004 opinion was "based on an inaccurate factual premise" because Dr. Nelson stated that the

appellant was first exposed to hepatitis when he worked as a medic in 1972 and that his drug use

occurred after that time.  Id.  The Board stated that the record shows and the appellant agrees that

he worked as a medic in 1967, not 1972, and that he started using drugs before 1972.  Id.  However,

the Board appears to be overstating the importance of Dr. Nelson's misstated chronology and

ignoring the more significant point of his opinion – that the appellant could have been exposed to

hepatitis while working as a medic, and that "[n]o examiner . . . can clearly identify which virus led

to his exposure in 1972."  R. at 627.  The Board rejected Dr. Nelson's December 2004 statement

because it did not discuss the appellant's drug use or AWOL period.  R. at 43.  Again, the Board

appears to focus on what Dr. Nelson did not say, instead of what he did say – namely, that "[t]here

is no way to determine whether he was exposed [to] hepatitis B or [] C while he was working as a

medic."  R. at 520.  The Board rejected Dr. Nelson's February 2005 opinion because the doctor stated

that the appellant worked as a medic in 1968 instead of 1967, and failed to explain how "this change
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in date from his first statement (from 1972 to 1968) affected his conclusion."  R. at 43.  Again, the

Board emphasizes the absence of a discussion of a mistaken chronology, and ignores the critical

point of Dr. Nelson's opinion – that the appellant could have been exposed to the hepatitis virus

"when he was exposed to blood products as a medic in training."  R. at 459.  The Board rejected Dr.

Nelson's March 2008 opinion because it found that the physician "now maintains that an opinion

regarding the cause of hepatitis C was not accurately possible without knowing a myriad of factors,"

when he previously had been "perfectly willing to provide an opinion in support of the Veteran

without such information."  R. at 45-46.  This finding fails to recognize that Dr. Nelson has

consistently stated that it is not possible identify the precise source of the appellant's exposure

hepatitis C, and that the appellant could have contracted the virus through exposure to blood while

working as a medic.  This is positive evidence in support of the appellant's claim that the Board

should have discussed, instead of focusing on irrelevant inconsistencies and omissions in Dr.

Nelson's opinions.  Dela Cruz and Thompson, both supra.

The Board found the 2008 IME opinion more probative than Dr. Nelson's opinions because

Dr. Ohl reviewed the claims file and used unequivocal language in stating that the appellant's

"infection was acquired through parenteral drug use."  R. at 47.  However, in light of the above

discussion, it is unclear to the Court how Dr. Ohl could state, unequivocally, that the appellant (a)

used drugs intravenously while AWOL or (b) that such drug use was the cause of his hepatitis. 

Moreover, the possibility that the appellant used drugs intravenously while AWOL – which the

appellant has consistently denied – does not undebatably establish that the appellant contracted

hepatitis as a result of drug use while AWOL.  See Graves, 6 Vet.App. at 170.  Significantly, the

Court notes that Dr. Ohl used equivocal language in his opinion, as well.  R. at 170 (stating that "it

is very unlikely, but not totally impossible" and that "it is likely, but not provable without a doubt");

see also Perman v. Brown, 5 Vet.App. 237, 241 (1993) (stating that a speculative or equivocal

opinion may be considered "non-evidence").  

Instead of demonstrating that the 1996 grant of service connection was clearly and

unmistakably erroneous, the Board has shown that there is a difference of opinion regarding the

etiology of the appellant's hepatitis.  This does not amount to a showing of CUE sufficient to warrant

severing service connection.  The mere presence of an opinion against service connection does not
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demonstrate that the grant of service connection is clearly and unmistakably erroneous.  The Court

must reverse a severance decision that does not meet that stringent standard.  See Stallworth,

20 Vet.App. at 488.  

III.  CONCLUSION

After consideration of the appellant's and the Secretary's pleadings, and a review of the

record, the September 1, 2009, Board decision pertaining to severance of service connection for

hepatitis is REVERSED, and the matter is REMANDED to the Board for further proceedings

consistent with this decision.

DATED: March 24, 2011

Copies to:

Mary Anne Royle, Esq.

VA General Counsel (027)
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