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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

NO. 11-2446

LYNN M. WADE, APPELLANT,

V.

ERIC K. SHINSEKI,
SECRETARY OF VETERANS AFFAIRS, APPELLEE.

Before PIETSCH, Judge.

MEMORANDUM DECISION

Note: Pursuant to U.S. Vet. App. R. 30(a),
this action may not be cited as precedent.

PIETSCH, Judge:  Lynn M. Wade appeals pro se a July 14, 2011, Board of Veterans' Appeals

(Board) decision that denied entitlement to compensation for hepatitis C.  This appeal is timely and

the Court has jurisdiction to review the Board's decision pursuant to 38 U.S.C. §§ 7252(a) and

7266(a).  Single-judge disposition is appropriate as the issue is of "relative simplicity" and "the

outcome is not reasonably debatable."  Frankel v. Derwinski, 1 Vet.App. 23, 25-26 (1990).  For the

reasons that follow, the Court will affirm the Board's July 2011 decision.

I.  FACTS

Mr. Wade served on active duty in the U.S. Army from November 1974 to November 1980. 

Record (R.) at 838-39.  His service medical records are silent as to complaints of or treatment for

hepatitis C during service.  A December 1998 medical record reflects that Mr. Wade tested positive

for hepatitis C.  R. at 503.  Additional medical records from 1999-2003 confirm this diagnosis.  

In April 2003, Mr. Wade filed an informal claim for compensation for hepatitis C.  R. at 507-

08.  On an April 2003 questionnaire regarding risk factors for hepatitis, Mr. Wade stated that he was

stuck with a needle in 1979 while he and another service member were "playing around with

needles."  R. at 488.  He denied ever using intranasal cocaine, engaging in high-risk sexual activity,



having had hemodialysis, having tattoos or body piercings, sharing toothbrushes or razor blades,

having acupuncture with non-sterile needles, or having had a blood transfusion.  Id.  

In June 2003, the VA regional office (RO) issued a decision denying his claim.  R. at 480-85. 

Mr. Wade appealed that decision.  R. at 478-79.  After the RO issued a Statement of the Case

continuing its denial, Mr. Wade filed an appeal, in which he recounted being stuck with a needle in

1979.  R. at 453.  He also stated that, during basic training, he was given inoculation shots with

unclean jet injectors.  R. at 453-54.  In October 2003, the RO issued a Supplemental Statement of

the Case continuing to deny his claim.  R. at 451-52.

In July 2004, the Board remanded Mr. Wade's claim for VA to provide him with a medical

examination to determine the etiology of his condition.  R. at 420.  In August 2004, Mr. Wade

underwent a VA examination, during which he again denied any risk factors for hepatitis C.  R. at

409-10.  The examiner diagnosed Mr. Wade with hepatitis C, but failed to offer an opinion as to the

etiology of the condition.  R. at 409-10.  The RO subsequently returned the examination report to

the examiner as being inadequate.  R. at 408.  

In March 2005, Mr. Wade underwent another VA examination.  R. at 403.  That examiner

concluded that "[t]here is no information available to indicate that the veteran contracted or had a

hepatitis C infection while serving in the military" and that "it is highly unlikely that his hepatitis C

infection was derived from immunizations received while serving in the military."  Id.  The examiner

stated, however, that he was unable to resolve this issue "without resorting to mere speculation."  Id. 

In May 2007, the Board denied Mr. Wade's claim while finding that the RO substantially complied

with its prior remand instructions.  R. at 371-81.  Mr. Wade appealed that decision to this Court.

Before the Court, the parties filed a joint motion to remand the May 2007 Board decision. 

R. at 264-71.  The parties agreed that the Board relied upon its own unsubstantiated medical opinion,

failed to address VBA Fast Letter 04-13 (indicating that transmission of hepatitis C with air gun

injectors is biologically plausible), and relied on an inadequate VA medical examination.  Id.  The

Court granted the parties' motion, vacated the Board decision, and remanded the matter in February

2009.  R. at 263.

In January 2010, Mr. Wade submitted to VA a medical opinion from a private physician, Dr.

Dale R. Crawford, who concluded that "it is more likely than not that [Mr. Wade's] Hepatitis C is
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etiologically related to the jet gun injections that he received in the Army."  R. at 133.  Dr. Crawford

relied in part on the appellant's assertion that he did "not have any other plausible risk factors for

Hepatitis C . . . [and i]n particular, he denies using intravenous drugs or intranasal cocaine, or

high-risk sexual activity . . . [and h]is medical records do not reveal any other recognized risk factor

for Hepatitis C."  Id. 

In July 2010, Mr. Wade underwent a new VA medical examination.  R. at 53-55.  At that

time, he denied having had blood transfusions prior to 1992, any past or present intravenous drug

use, hemodialysis, and any tattoos or piercings.  R. at 54.  However, he reported that he had

"approximately 20 to 30 sexual partners," that he has had a history of venereal disease, and that he

had a history of intranasal cocaine use that ended 10 to15 years prior to the examination.  Id.  He also

stated that he was accidentally stuck with a needle during active duty service "by someone who was

using intravenous drugs" and that he may have been infected while receiving a vaccination through

a jet gun transmission.  Id.   The examiner determined that Mr. Wade's current hepatitis C is less

likely related to his active service or any incident therein.  R. at 55.

On July 14, 2011, the Board issued the decision here on appeal.  R. at 3-13.  As to the theory

that the appellant contracted hepatitis C from air gun injections, the Board found that the July 2010

VA medical opinion was the most probative evidence of record because it was based, in part, on Mr.

Wade's new admission to risk factors for hepatitis C that was not available to Dr. Crawford.  The

Board also noted that, although Dr. Crawford noted the possibility of transmitting hepatitis C

through a jet gun, the July 2010 VA examiner stated that there had never been a documented instance

of such transmission.  As to the theory that the appellant contracted hepatitis C from being stuck with

a needle in service, the Board considered the appellant's testimony and written statements as to the

occurrence of such an event, but found that they lacked credibility. Thus, the Board concluded that

the preponderance of the evidence was against the claim.  Id.  Mr. Wade appealed that decision to

this Court.

On appeal, Mr. Wade asks the Court to reconsider his entire case.  His brief focuses on his

previous appeal to the Court.  As noted above, in February 2009, the Court granted the parties' joint

motion for remand, vacated the Board decision, and remanded the matter to the Board.  Following

the disposition of the case, Mr. Wade's counsel requested attorneys fees pursuant to the Equal Access
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to Justice Act (EAJA), 28 U.S.C. § 2412(d).  The Court awarded $17,738.68 in EAJA fees to Mr.

Wade's counsel.  Mr. Wade appears to be arguing that the remand order entitled him to an award of

benefits.  Further, although he does not directly claim that he is entitled to the EAJA fee award, he

requests that the Court call the law firm that represented him in his prior appeal.  As to the Board

decision on appeal, the appellant's only assignment of error is a general disagreement with what he

terms the Board's "perjury charge."  Appellant's Brief (Br.) at 1.

In response, the Secretary asserts that the Board decision is not clearly erroneous and is

supported by an adequate statement of reasons or bases.  The Secretary also argues that Mr. Wade's

assertions regarding his prior case do not reflect an error in the Board's decision.  Thus, the Secretary

contends that the Board decision should be affirmed.   

II. ANALYSIS

Establishing service connection generally requires medical or, in certain circumstances, lay

evidence of (1) a current disability; (2) an in-service incurrence or aggravation of a disease or injury;

and (3) a nexus between the claimed in-service disease or injury and the present disability.  See

Davidson v. Shinseki, 581 F.3d 1313 (Fed. Cir. 2009); Hickson v. West, 12 Vet.App. 247, 253 

(1999); Caluza v. Brown, 7 Vet.App. 498, 506 (1995), aff'd per curiam, 78 F.3d 604 (Fed. Cir. 1996)

(table); see also Heuer v. Brown, 7 Vet.App. 379, 384 (1995).  A finding of service connection, or

no service connection, is a finding of fact reviewed under the "clearly erroneous" standard of review. 

See 38 U.S.C. § 7261(a)(4); Swann v. Brown, 5 Vet.App. 229, 232 (1993).  A finding of fact is

clearly erroneous when the Court, after reviewing the entire evidence, "is left with the definite and

firm conviction that a mistake has been committed."  United States v. U.S. Gypsum Co., 333 U.S.

364, 395 (1948); Gilbert v. Derwinski, 1 Vet.App. 49, 52 (1990). 

In rendering its decision, the Board reviewed the evidence of record, including Mr. Wade's

lay statements, the January 2010 opinion of Dr. Crawford, and the July 2010 VA examination report

and opinion.  As to air gun injections in service, the Board determined that, even if such injections

occurred, they were less likely than not the source of Mr. Wade's hepatitis C.  The Board found the

July 2010 VA examiner's nexus opinion in this regard to be the most probative evidence of record. 

Specifically, the Board noted that, during that examination, Mr. Wade disclosed additional risk
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factors for hepatitis C, including high-risk sexual activity and intranasal cocaine use, of which Dr.

Crawford was not aware.  The Board further noted that Dr. Crawford's opinion was based on

theoretical possibilities while the July 2010 VA examiner's opinion was grounded on the lack of any

documented instance of transmission of hepatitis C through air gun injection.  Based on the above

findings, the Board determined that the preponderance of the evidence weighed against a finding that

Mr. Wade's hepatitis C is related to air gun injections in service.  Regarding service connection based

on Mr. Wade's reports of being inadvertently stuck with a needle in service, the Board found his lay

testimony as to the occurrence of this event not credible.  The Board based this finding on Mr.

Wade's conflicting statements regarding the details of the event.

Although Mr. Wade makes very general assertions of wrongdoing by VA, he does not

provide any specifics or explain how  any wrongdoing by VA impacted the Board decision currently

on appeal.  Instead, he refers to the previous Court remand of his case and the fact that the law firm

representing him in that matter collected $18,000 in fees for their services.  However, he  does not

explain the relevance of his former representation by counsel.

The Court acknowledges that Mr. Wade is proceeding pro se.  However, he still carries the

burden of persuasion and must provide some support for his arguments.  See Berger v. Brown,

10 Vet.App. 166, 169 (1997) (holding that the appellant bears the burden of persuasion on appeals

to the Court); see also Coker v. Nicholson, 19 Vet.App. 439, 442 (2006) (stating that an appellant

must "plead with some particularity the allegation of error so that the Court is able to review and

assess the validity of the appellant's arguments"); Cromer v. Nicholson, 19 Vet.App. 215, 219 (2005)

(holding that the Court will not address any argument "in the absence of the necessary factual

predicate").  The Court, therefore, will not further address Mr. Wade's arguments regarding

wrongdoing by VA.

To the extent that Mr. Wade's assertion that the Board "wrongly came up with [a] perjury

charge" is liberally interpreted as a challenge to the Board's adverse credibility finding as to his

reports of being stuck with a needle in service, he has failed to establish that the Board finding

regarding his credibility was clearly erroneous.  The Board recounted Mr. Wade's statements about

being stuck with a needle in service, including where the event occurred, who the syringe belonged

to, and the circumstances by which the sergeant possessed the needle.  The Board determined that
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Mr. Wade's conflicting statements regarding the details of the event rendered his assertions not

credible.  When a veteran's statements are inconsistent, the Board is justified in concluding that such

lay statements lack credibility.  See Buchanan v. Nicholson, 451 F.3d 1331, 1337 (Fed. Cir. 2006)

(holding that the Board is "fully justified in [] determining whether lay evidence is credible in and

of itself" and listing "conflicting statements" as a factor relevant to this determination).  

Based upon a review of the record of proceedings before the Court, the Court concludes that

the Board's determination that Mr. Wade's lay statements lacked credibility is not clearly erroneous

and that the Board provided adequate reasons or bases for its determination.  See Allday v. Brown,

7 Vet.App. 517, 527 (1995) (the Board's statement of reasons or bases for its decision "must be

adequate to enable a claimant to understand the precise basis for the Board's decision, as well as to

facilitate informed review in this Court"); Gilbert, 1 Vet.App. at 52.

III.  CONCLUSION 

Upon consideration of the foregoing, the filings of the parties, and the record of proceedings

before the Court, the July 14, 2011, Board decision is AFFIRMED.  

DATED: January 17, 2013

Copies to:

Lynn M. Wade

VA General Counsel 027
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