
Designated for electronic publication only

UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

NO. 11-3010

EDNA C. SPENCER, APPELLANT,

V.

ERIC K. SHINSEKI,
SECRETARY OF VETERANS AFFAIRS, APPELLEE.

Before HAGEL, Judge.

MEMORANDUM DECISION

Note:  Pursuant to U.S. Vet. App. R. 30(a),
this action may not be cited as precedent.

HAGEL, Judge: Edna C. Spencer, who is self-represented, appeals a June 14, 2011, Board

of Veterans' Appeals (Board) decision that denied entitlement to dependency and indemnity

compensation benefits under 38 U.S.C. § 1151, due to treatment her husband, deceased veteran Fred

A. Spencer, received at a VA medical center. Mrs. Spencer's Notice of Appeal was timely, and the

Court has jurisdiction to review the Board decision pursuant to 38 U.S.C. § 7252(a). Neither party

requested oral argument, nor have the parties identified issues that they believe require a precedential

decision of the Court. Because the Board's initial determination that Mr. Spencer's death was not

caused by carelessness, negligence, lack of proper skill, error in judgment, or similar instance of fault

on the part of VA was reversed in its March 2013 supplemental decision, the Court will reverse the

June 14, 2011, Board decision and remand the matter with instructions to grant Mrs. Spencer

entitlement to dependency and indemnity compensation benefits under section 1151 due to treatment

received at VA medical facilities. 



I. FACTS

Mr. Spencer served on active duty in the U.S.  Army from February 1942 to November 1946

and from July 1953 to January 1968. 

In November 1995, Mr. Spencer was diagnosed with Alzheimer's disease. From November

1998 to January 1999, he was hospitalized at a VA medical center and upon admission, VA

employees noted that he was a "high fall risk." Record (R.) at 2845. In August 1999, Mr. Spencer

was admitted to the "Dementia Unit of the Nursing Home Care Unit at the Biloxi/Gulfport [,

Mississippi VA] Medical Center," R. at 2525, because "[h]e has had an increase in his cognitive

decline with depression, increased memory loss, increased frustration and some verbally aggressive

behavior. He has been unable to care for himself and he is now wandering and becoming lost

frequently." R. at 2525.  

In June 2000, Mr. Spencer fell in his room and suffered a" laceration approx[imately]

3 [centimeters] to the back of his head." R. at 2510. The fall was noted to be "unwitnessed" and Mr.

Spencer reported that he "fell and hit [his] head on [the] bed next to [him] on the way to [the]

bathroom." Id. 

On July 16, 2000,  Mr. Spencer was twice found on the floor in his room, presumably after

having fallen. After the first fall, he was monitored, a nurse "noted [Mr. Spencer] to be snoring [at]

[3:00 A.M.]" but,  at 3:30 A.M., he was found on the floor. R. at 2394. After his second fall, there

was "no evidence of head trauma[, and] no evidence of neurological defects." R. at 2395.  Three days

later, Mr. Spencer fell again. He was"alert and denie[d] pain[,] but ha[d] even more decreased [range

of motion]. [Right] leg/hip rotated externally." R. at 2397. X-rays of Mr. Spencer's right leg and hip

were normal.

On July 21, 2000, Mr. Spencer was transferred to the Keesler Air Force Base Medical Center

for neurological evaluation. A computed tomography scan  of his head was performed and revealed1

Tomography is "the recording of internal body images." DORLAND'S ILLUSTRATED MEDICAL DICTIONARY 19351

(32d ed. 2012) [hereinafter DORLAND'S].  Computed tomography is the "tomography in which the emergent x-ray beam
is measured by a scintillation counter; the electronic impulses are recorded digitally and then are processed by a computer
for reconstruction display. Called also . . . CT scan." Id. 
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bilateral front parietal subdural hematomas.  R. at 290. Mr. Spencer "refuse[d] intervention," and2

"[f]all precautions" were implemented. R. at 567. The following day, Mr. Spencer underwent another

computed tomography scan that revealed an increase of the left subdural hematoma.

Mr. Spencer died in August 2000, and his death certificate listed the immediate cause of

death as bilateral subdural hematomas.  R. at 868. In May 2001, Mrs. Spencer filed a claim for3

dependency and indemnity compensation benefits under 38 U.S.C. § 1151. Mrs. Spencer stated that

her husband 

was neglected [and that,] while in the [VA medical center,] he fell and had to be
taken to Biloxi [VA medical center] by ambulance. When we arrived at the hospital,
I was told he should be taken to New Orleans [to] the [Keesler Air Force Base] for
a neurosurgeon[.] [T]his delay cost[] his life. 

R. at 848. In July 2001, Mrs. Spencer submitted a statement that VA "let my husband fall [and] he

died from this fall. It was on his death certificate. Accident at VA Gulfport which cause[d] his death.

There was no neurosurgeon on duty when they arrived at VA in Biloxi." R. at 847. A VA regional

office issued a February 2003 decision denying that claim. Mrs. Spencer filed a Notice of

Disagreement with that decision. 

In February 2004, VA obtained from Byrd Pane, M.D., a medical opinion on the question of

whether Mr. Spencer's death was the result of VA negligence. After reviewing Mr. Spencer's claims

file and VA medical records, Dr. Pane stated:"I could find no evidence in review of [Mr. Spencer's

care], both at the domiciliary as well as at the medical centers[,] that would indicate negligence in

care." R. at 778. He further opined that he was unable to "render an opinion as to whether or not

there was negligence at the level of the nurse/domiciliary care in that the veteran was not at all times

with hands-on supervision to prevent his falling . . . without sheer speculation." R. at 779. Relying

A hematoma is "a localized collection of blood, usually clotted, in an organ, space, or tissue, usually due to2

a break in the wall of a blood vessel." DORLAND'S at 832. A subdural hematoma is the "accumulation of blood between
the dura mater and the arachnoid, resulting in the creation of an abnormal space." Id.

 The Court notes that there are two death certificates of record. One, labeled "institution copy" and dated3

August 4, 2000, the day that Mr. Spencer died, is not signed by a medical examiner, lists the immediate cause of death
as "bilateral subdural hematomas" as the result of a "fall," and notes that contributing conditions are "coronary artery
d[i]sease [and] hypertension." R. at 894. The other, dated August 15, 2000, and signed by a medical examiner, lists the
immediate cause of death as "bilateral subdural hematomas" and notes that it was the result of an accident that occurred
on July 21, 2000, in which Mr. Spencer "fell and struck [his] head on [the] floor."  R. at 868.
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on this opinion, the regional office issued a March 2004 Statement of the Case continuing to deny

Mrs. Spencer's claim, and she ultimately appealed to the Board. 

In October 2005, the Board denied Mrs. Spencer entitlement to dependency and indemnity

compensation benefits under 38 U.S.C. § 1151 because she had "not submitted competent medical

evidence contrary to the February 2004 VA examiner's opinion." R. at 709. Mrs. Spencer appealed

to the Court. In September 2006, the Court remanded Mrs. Spencer's claim, in accordance with a

joint motion for remand, because the February 2004 VA medical opinion was insufficient and, thus,

the Board's reasons or bases were inadequate.

In August 2007, VA physician Tumkur S. Shivashankara, M.D., provided a medical opinion.

Dr. Shivashankara stated that the immediate cause of Mr. Spencer's death was "Aspiration

pneumonia; [and] contributing causes [were]: 1) ischemic heart disease residuals of [coronary artery

bypass graft] surgery; 2) Alzheimer's dementia; [and] 3) chronic subdural hematoma[.]" R. at 273.

Dr. Shivashankara opined that, based on a review of the intensive care unit notes from Keesler Air

Force Base Medical Center, Mr. Spencer's "falls were not as least as likely [as] not . . . contributed

[sic] to the proximate cause of death." R. at 274. Further, Dr. Shivashankara opined that "VA

medical personnel[,] including VA night monitors or orderlies, nurses[,] and physicians[ were] not

as least as likely as not negligent in [Mr. Spencer's] care[,]" that it is "not a[t] least as likely as not"

that delays and noncompliance with doctor's orders, alleged by Mrs. Spencer, contributed to Mr.

Spencer's death, and that "the alleged delays and noncompliance . . . [are] not [at] least as likely as

not reflect[ive of] carelessness, negligence, lack of proper skill, error in judgment[,] or similar

instance of fault on the part of VA." R. at 275.

That same day, a VA report of contact was prepared by VA employee "D. Sisk," indicating

that Dr. Shivashankava's opinion was not satisfactory and reporting the opinion of  "Dr. David Bass,"

who is the  "Geriatric and Extended Care Manager" for the VA South Central Health Care Network.

According to that VA report of contact, Dr. Bass stated that, "based upon what he had been told, he

felt that there was a 'lack of comprehensive documentation of some appropriate falls prevention

interventions that could have lessened the risk of falling in July 2000.'" R. at 270. Dr. Bass further

provided examples of measures that could have been taken, such as "installing a bed monitor on Mr.

Spencer's bed, ensuring that both bed[ ]rails were in the up position at night, or[,] in extreme cases[,]
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[a] sitter can be assigned to monitor the patient." Id. The VA report of contact also reported that Dr.

Bass stated that a computed tomography scan "would be in order . . . even after a single fall in which

a head injury is evident[,]" and that "it is always incumbent upon the treating physician to suspect

a possible head injury especially in a dementia patient who might not be able to provide an accurate

history of the fall." Id. 

In an October 2007 Supplemental Statement of the Case, the regional office relied on Dr.

Shivashankara's opinion in continuing to deny Mrs. Spencer's claim. Mrs. Spencer continued to

disagree with the denial. In February and March 2008, Dr. Shivashankara provided two more

opinions in consideration of Mrs. Spencer's additional contentions. Dr. Shivashankara opined that

Mr. Spencer's "falls [were] not a[t] least as likely as not . . . [the] proximate cause of [his] death" and

explained that a review of the records revealed 

no neurological deficits. X-rays showed [right] > left subdural hematoma, no midline
shift, [right] effacement seen. Veteran's family elected [a do not resuscitate order].
Veteran fully recovered from dehydration and renal insufficiency as seen in lab
studies. Cause of death: aspiration pneumonia, coronary artery disease [status post
coronary artery bypass grafting], Alzheimer's dementia. Other Diagnosis: [status
post] bilateral cataract surgery, labrynthinthitis.

R. at 187. Regarding the standard of care, he stated that Mr. Spencer

had neuro-checks every 2 hours for 48 [hours,] which has been well documented in
the chart. There [were] no changes in mental status. Geriatric medical care involves
a team approach. Input from the treatment team consist of nurses, physicians,
dieticians, physical therapists[,] and social workers. Fall precautions were
established–hip protectors to prevent hip injuries, low laying bed to prevent falling
from the bed. Close observation of [Mr. Spencer] to note any behavioral changes[,]
as [he] was not able to communicate well due to dementia. All these precautions
were taken and well documented in the progress notes by the nursing staff. [Mr.
Spencer] was provided with an air cushion mattress, and was turned every 2-3
[hours] to prevent skin breakdown and provide foot care. [He] was adequately
treated, had no skin breakdown, and was well nourished. [Mr. Spencer's] chart also
indicated that [his] wife was actively involved in his activities of daily living.

Id. Dr. Shivashankara further opined that VA personnel were "not a[t] least as likely as not negligent

in [Mr. Spencer's] care[,]" id., and that "alleged delays and noncompliance with doctor's orders

[were] not a[t] least as likely as not reflect[ive of] carelessness, negligence, lack of proper skill, error

in judgment[,] or similar instance of fault on the part of VA." R. at 188. 
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Subsequently, the regional office issued a July 2008 decision denying Mrs. Spencer

entitlement to dependency and indemnity compensation benefits under section 1151. Mrs. Spencer

filed a Notice of Disagreement with that decision and ultimately appealed to the Board. 

After further development, including an August 2008 Board denial and a June 2009 Court

remand, in February 2011 the Board obtained an independent medical expert opinion from  Marc

Fisher, M.D., of the neurology department at the University of Massachusetts Memorial Medical

Center. After a review of the evidence, Dr. Fisher provided the following opinion:

The medical situation in this case is quite clear. This patient with Alzheimer's disease
who tended to wander had a number of falls that led to the development of bilateral
subdural hematomas. The subdurals became manifest on July 21, 2000[,] as they
affected his level of consciousness. He was evaluated that day in the Biloxi/Gulfport
VA medical center [emergency room] with a [computed tomography scan] and then
referred to an appropriate medical facility that had neurosurgical capability. The
patient's wife did not want to consider surgical evacuation of the subdurals. His
condition deteriorated and was complicated by a pseudomonas infection
appropriately treated after transfer back to the Biloxi/Gulfport VA medical center.
The cause of death[,] with a reasonably degree of medical certainty[,] was the
bilateral subdural hematomas with perhaps some contribution of the pseudomonas
infection. It is highly likely that if the patient had undergone surgical evacuation of
the subdurals[,] he would have survived but this option was not chosen by the
patient's wife. The falls he sustained were most likely related to the wandering
behavior associated with his Alzheimer's and not the longstanding service[-]
connected disabilities of labyrnythitis, tinnitus[,] or anterior cruciate ligament
relaxation. There is nothing in the medical record to indicate that he was having an
exacerbation of these conditions in June or July of 2000. The level of care provided
at the [d]ementia unit and the inpatient service of Biloxi/Gulfport VA medical center
was appropriate and did not contribute to his demise. The care provided at the VA
medical center was tempered by the family's wishes. The staff in the dementia unit
tried to prevent falls[,] and when he deteriorated[,] they appropriately referred him
to the acute care VA facility associated with the dementia unit. The care provided by
the dementia unit after his admission in 1999 but prior to the June/July 2000 time
period was appropriate for a patient with this degree of Alzheimer's disease.

R. at 34-35 (emphasis added). 

After reviewing the independent medical expert opinion, the Board issued the decision on

appeal, denying Mrs. Spencer entitlement to dependency and indemnity compensation benefits

pursuant to section 1151 because, although "the evidence clearly demonstrates that [Mr. Spencer's]
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subdural hematomas were at least a contributing factor in [his] death[,] . . . the evidence of record

fails to demonstrate . . . a lack of care on part of VA." R. at 18-19. This appeal followed. 

After reviewing the record of proceedings and the parties' submitted briefs, the Court

determined that the following were uncontroverted facts: 

(1) Upon Mr. Spencer's admission to the VA medical facility, VA was aware that he
was a "high fall risk." R. at 2845.

(2) A treatment plan to prevent falls that included monitoring was first put into effect
after three falls. R. at 2395.

(3) Three days after the treatment plan that included monitoring was implemented,
Mr. Spencer fell a fourth time. R. at 2397.

(4) Mr. Spencer's subdural hematomas were caused by at least one of those four falls.
R. at 290.

(5) According to both death certificates of record, bilateral subdural hematomas were
listed as the immediate cause of Mr. Spencer's death. R. at 868, 894.

(6) According to the Deputy Director of Clinical Operations for the South Central
VA Health Care Network, "A 'National Fall Protocol' that [VA] facilities use as a
guide in preventing and treating patient's falls" exists. R. at 271.

(7) According to the Geriatric and Extended Care Manager for the VA South Central
Health Care Network, certain appropriate measures could have been taken to prevent
falls, such as "installing a bed monitor on Mr. Spencer's bed, ensuring that both bed[
]rails were in the up position at night, or[,] in extreme cases[,] [a] sitter can be
assigned to monitor the patient." R. at 270.

(8) A June 2000 VA document reflects that Mr. Spencer had fallen in the past 30
days but that bed rails were not in use. R. at 2534.

The record also reveals that: (1) according to a September 2006 joint motion for remand, the

February 2004 VA medical opinion "did not contain sufficient detail as to VA fault or negligence,"

R. at 659; (2) VA report of contact form from the Jackson, Mississippi, VA regional office stated

that the August 2007 VA medical examiner failed to specifically address what the standard of care

was for a known fall-risk patient, R. at 271; (3) the February 2008 VA medical opinion also contains

no discussion of the appropriate standard of care for known fall-risk patients; (4) the March 2008
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VA medical opinion also does not describe that standard of care and merely listed the fall

precautions that were taken in Mr. Spencer's case; (5) despite the fact that he was specifically

requested to opine on the VA care provided to Mr. Spencer "between his initial fall on June 9, 2000,

and July 21, 2000," the February 2011 independent medical expert opined that the standard of care

that Mr. Spencer received "after his admission in 1999 but prior to the June/July 2000 time period

was appropriate," R. at 35 (emphasis added); and (6) Mr. Spencer's falls (relevant to this appeal)

occurred during June and July 2000.

In light of those facts, on February 28, 2013, the Court issued an order that remanded Mrs.

Spencer's case for the limited purpose of having the Board make a factual determination as to

whether the failure of VA medical personnel to use bed rails or side rails during Mr. Spencer's

inpatient treatment rises to the level of "carelessness, negligence, lack of proper skill, error in

judgment, or similar instance of fault on the part of the Department in furnishing the hospital care."

38 U.S.C. § 1151.

On March 14, 2013, the Board issued a supplemental decision in response to the Court's

order. In that decision, the Board made the following factual findings:

1. VA medical personnel at the Biloxi/Gulfport VA Medical Center . . . failed to use
standard technological interventions for fall prevention (i.e. bed rails/side rails, bed
alarms, or fall mats) following [Mr. Spencer's] first documented fall at the facility in
June 2000.

2. VA failed to exercise the degree of care that would be expected of a reasonable
health care provider.

Supplemental (Supp.) Board Decision at 3; see Secretary's  March 20, 2013, Response (Resp.) at 5.

II. ANALYSIS

As an initial matter, the Court compliments the Board member's prompt review and the

Secretary's quick response to the Court's limited remand order. 

Pursuant to 38 U.S.C. § 1151, veterans who are injured by VA care or medical treatment may

be entitled to compensation.  Jackson v. Nicholson, 433 F.3d 822, 824 (Fed. Cir. 2005).  Section

1151 provides that compensation shall be awarded for an additional disability or death "in the same
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manner as if such additional disability or death were service-connected" if the additional disability

or death was not the result of the veteran's willful misconduct and:

(1) the disability or death was caused by hospital care, medical or surgical treatment,
or examination furnished the veteran under any law administered by the Secretary . . .
and the proximate cause of the disability or death was–

(A) carelessness, negligence, lack of proper skill, error in judgment, or
similar instance of fault on the part of the Department in furnishing the
hospital care, medical or surgical treatment, or examination; or 

(B) an event not reasonably foreseeable.

38 U.S.C. § 1151(a).   To be entitled to VA benefits, any additional disability must not be merely

coincidental with VA medical treatment, but must stem from some fault in the care that was

provided, including "carelessness, negligence, lack of proper skill, error in judgment, or some other

similar instance of fault."  38 U.S.C. § 1151(a); 38 C.F.R. § 3.361(d)(1) (2012); see Loving v.

Nicholson, 19 Vet.App. 96, 100 (2005); see also Viegas v. Shinseki, 705 F.3d 1374, 1378 (Fed. Cir.

2013) ("Congress intended to encompass not simply the actual care provided by VA medical

personnel, but also treatment-related incidents that occur in the physical premises controlled and

maintained by the VA"). A Board determination regarding entitlement to compensation under section

1151 is a factual finding that this Court reviews under the "clearly erroneous" standard of review.

38 U.S.C. § 7261(a)(4); Look v. Derwinski, 2 Vet.App. 157, 161–62 (1992); see Gilbert v.

Derwinski, 1 Vet.App. 49, 52 (1990). 

Here, the Board initially determined that Mr. Spencer's "death was not the result of

carelessness, negligence, lack of proper skill, error in judgment, or similar instance of fault on the

part of the VA health care providers[,] . . . nor does the evidence show that any additional disability

and subsequent death was an event that was not reasonably foreseeable." R. at 4-5. However, in its 

March 2013 supplemental decision prepared in response to the Court's limited remand order, the

Board informed the Court that the National Center for Patient Safety developed a Fall Prevention

Management program that generally advised against using bed rails, but that their use would be
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assessed specific to an individual's need.  The Board also explained that the Fall Prevention4

Management program also prescribes additional technological consideration, after a patient's first

fall, to prevent repeated falls. In consideration of these procedures with the facts of the case at hand,

the Board found 

that VA medical personnel at the Biloxi/Gulfport VA [medical center] failed to use
standard technological interventions for fall preventions (i.e. bed rails/side rails, bed
alarms, or fall mats) following [Mr. Spencer's] first documented fall in June 2000.
As such, and in light of subsequent falls by [Mr. Spencer] before a fall treatment plan
was implemented by the facility, VA failed to exercise the degree of care that would
be expected of a reasonable health care provider.

Supp. Board Decision at 4-5; see Secretary's March 20, 2013, Resp. at 7-8. 

In light of the Board's additional findings, including its conclusion that "VA was careless,

negligent, and/or demonstrated a lack of proper skill when it failed to implement standard

technological interventions for fall prevention following [Mr. Spencer's] first documented fall at a

VA medical facility in June 2000[,]" Supp. Board Decision at 5; see Secretary's March 20, 2013,

Resp. at 8, and the uncontroverted facts outlined above, the Court concludes that the only

permissible view of the evidence is that the provisions of section 1151 have been met.  Accordingly,

the Court will therefore reverse the June 2011 Board decision and remand with instructions for the

Board to grant Mrs. Spencer dependency and indemnity compensation benefits under section 1151.

See 38 U.S.C. § 7261(a)(4) (explaining that the Court is required to reverse "a finding of material

fact . . . if the finding is clearly erroneous"); Gutierrez v. Principi, 19 Vet.App. 1, 10 (2004)

("[R]eversal is the appropriate remedy when the only permissible view of the evidence is contrary

to the Board's decision.")(citing Johnson v. Brown, 9 Vet.App. 7, 10 (1996)). In addition, the Board

 To be more specific, the Board cites to the protocol in the relevant portion of the Fall Prevention Management4

program's written guidelines. That program provides that:

Fall prevention programs emphasize bed[ ]rail reduction. Bed[ ]rails contribute to patient fall risk by
creating barriers to patient transfer in and out of beds. Use of bed[ ]rails must be assessed specific to
individual patient needs. When possible, use alternative pillows and positioning devices to avoid the
use of bed[ ]rails.

See U.S. Dep't of Veterans Affairs, NCPS FALL PREVENTION MANAGEMENT,
www.patientsafety.gov/CogAids/FallPrevention/#page-13 (last visited March 26, 2013).
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shall proceed expeditiously, in accordance with 38 U.S.C. § 7112 (expedited treatment of remanded

claims).

Mrs. Spencer also requests that the Court "pay [her] retirement funds lost as a result of

treatment accident." Appellant's Informal Brief at 2. However, the Court's jurisdiction is limited to

the review of final Board decisions and at issue here is whether Mrs. Spencer is entitled to

dependency and indemnity compensation benefits under section 1151, not retirement benefits or

pension. See 38 U.S.C. §§ 7252(a), 7266(a); compare 38 U.S.C. § 1310 (explaining dependency and

indemnity compensation benefits), with 38 U.S.C. § 1541 (explaining non-service-connected

disability or death pension for surviving spouses). Thus, the Court cannot consider it. 

III. CONCLUSION

Upon consideration of the foregoing, the June 14, 2011, Board decision is REVERSED and

the matter is REMANDED for adjudication consistent with this decision. 

The Court also requests that the Board move at least as swiftly as it did in response to the

Court's most recent limited remand order to implement this decision. 

DATED: March 29, 2013

Copies to:

Edna C. Spencer

VA General Counsel (027)
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