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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

NO. 12-0880

JOHN S. MURPHY, APPELLANT,

V.

ERIC K. SHINSEKI,
SECRETARY OF VETERANS AFFAIRS, APPELLEE.

Before SCHOELEN, Judge.

MEMORANDUM DECISION

Note:  Pursuant to U.S. Vet. App. R. 30(a),
this action may not be cited as precedent.

SCHOELEN, Judge:  The appellant, John S. Murphy, appeals through counsel a February

8, 2012, Board of Veterans' Appeals (Board) decision that denied a compensable disability rating for

service-connected infectious hepatitis (hepatitis A).  Record of Proceedings (R.) at 3-16.  This appeal

is timely, and the Court has jurisdiction to review the Board's decision pursuant to 38 U.S.C.

§§ 7252(a) and 7266(a).  Both parties filed briefs.  Single-judge disposition is appropriate.  Frankel

v. Derwinski, 1 Vet.App. 23, 25-26 (1990).  For the following reasons, the Court will affirm the

Board's decision.

I.  BACKGROUND

The appellant served on active duty in the U.S. Army from October 1967 to May 1969.  R.

at 690.  The appellant's service medical records (SMRs) do not reveal any diagnosis of hepatitis.  R.

at 1671-1729.  However, one month following his discharge from military service, the appellant filed

a claim for disability compensation for "hepatitis."   R. at 1662-65.  A VA hospitalization report1

    "Hepatitis" is an "inflammation of the liver."  DORLAND'S ILLUSTRATED MEDICAL1

DICTIONARY 837 (30th ed. 2003) [hereinafter DORLAND'S].    



shows that the appellant was admitted to the hospital from June 16, 1969, to June 27, 1969,

complaining of epigastric pain, jaundice, nausea, and occasional vomiting.  R. at 1652-55.  He was

diagnosed with "acute infectious hepatitis. "  Id.  [2]

In November 1969, a VA regional office (RO) determined that the appellant's hepatitis found

within several weeks of discharge from service had its inception in service.  R. at 1649.  On

November 28, 1969, VA informed the appellant that his "infectious hepatitis" was "service-

connected," but that compensation was not payable because it was less than 10% disabling.  R. at

1651.   In September and November 1994, the appellant requested that VA "re-rate [his] service-

connected claim for hepatitis."  R. at 1623-24; see also 1616-21.  In May 1995, the RO continued

the appellant's 0% evaluation, noting that the evidence did not show demonstrable liver damage with

mild gastrointestinal disturbance.  R. at 1592-93.

In April 2001, the appellant filed another application for VA disability compensation, in

which he listed  "hepatitis" as one of the disabilities that he was claiming.  R. at 1559-67.  In

December 2001, the RO issued a rating decision that continued the appellant's noncompensable

evaluation, noting that a noncompensable evaluation is assigned for a "healed, nonsymptomatic

condition."  R. at 1488-91; see also R. at 1486-87.  The appellant filed a Notice of Disagreement

(NOD) asserting that he had contracted hepatitis in Vietnam and it had been giving him "problems

ever since [he] was discharged."  R. at 1432-34.       

A June 25, 2002, Agent Orange followup evaluation medical report indicates that the

appellant has hepatitis B and hepatitis C.  R. at 1409.  In correspondence dated November 1, 2002,

the appellant stated:  "I would like to know in the near future if my [h]epatitis B [and] C w[hich] is

service connected, is there any compensation or [r]ating [d]ecision on this[?]"  R. at 1360.  On

November 23, 2002, he again wrote to VA: "I would like to reopen my claim for service[-]connected

hepatitis B [and] C that I got while serving in Vietnam – this was not recognized in my previous

  "Infectious hepatitis" is also known as "h.A."  DORLAND'S at 838.  "h. A" is defined as "a2

self-limited viral disease of worldwide distribution caused by the hepatitis A virus. . . .  Most cases
are clinically inapparent or have mild flulike symptoms; jaundice, if present is mild. . . .  Formerly
called . . . infectious h."  Id. at 837.
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claim.  I have symptoms such as feeling tired and weak, sleepy and diarrhea, to name a few."  R. at

1342.  

On November 27, 2002, VA contacted the appellant by telephone "to verify [the] issues he

[wa]s claiming."  R. at 1362.  The appellant "stated he is asking for an increase for hepatitis and a

new claim for generalized anxiety."  Id.  However, on December 12, 2002, the appellant executed

another statement, that "I am now opening for hepatitis [B] and [C]."  R. at 1340.

On February 10, 2003, the RO informed the appellant of a Statement of the Case, dated

February 7, 2003, which continued a 0% evaluation for the appellant's "infectious hepatitis."  R. at

1322; see R. at 1310-24.  The appellant submitted a Substantive Appeal, dated February 12, 2002. 

R. at 1300-01.  The appellant checked the box that states: " I have read the Statement of the Case and

any Supplemental Statement of the Case.  I am only appealing these issues."  R. at 1300.  In the

corresponding space provided, he wrote: "Hepatitis B [and] C (only)."  Id.  He further explained why

he thought VA decided his case incorrectly, stating: "I have all the symptoms of someone [who] has

hep[atitis] B [and] C – fatigue, nausea, vomiting, and some pain. . . .  There are some things that I

agree with you . . . but not the hepatitis B [and] C[,]. . . .  I am now 55 years old.  I fe[e]l some

compensation should be granted to me."  R. at 1300-01.

 The following week, on February 19, 2003, the RO informed the appellant of a rating

decision, also dated February 7, 2003, which denied "service connection" for hepatitis C and

hepatitis B.  R. at 1325-28.  The appellant submitted an NOD with that decision in October 2003. 

R. at 1233.  In July 2004, VA issued an SOC, which denied "service connection" for hepatitis B and

hepatitis C, because there was "no causal relationship shown between [the appellant's] service

connected infectious hepatitis (term previously used for hepatitis A virus infection) and [his] current

diagnosis of hepatitis C" and "hepatitis B."  R. at 1119; see R. at 1106-20. 

In December 2004, VA issued a Supplemental SOC that continued a 0% evaluation for

"infectious hepatitis."  R. at 1027-34.   

On January 13, 2005, VA received the appellant's Substantive Appeal in which he asserted

that he had contracted hepatitis B and C as a result of drinking dirty water in Vietnam.  R. at 1013-

15.  He stated that he did not have the disease when he entered military service, but that he was

diagnosed with hepatitis B and C shortly after discharge.  Id.  On January 27, 2005, the RO informed
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the appellant that his time to appeal the February 7, 2003, rating decision that denied service

connection for hepatitis B and hepatitis C had expired and that no action would be taken on his

appeal because it was untimely filed.  R. at 1011-12.  He was further informed what he should do

if he disagreed with the decision.  Id.  There is no indication in the record that the appellant appealed

that decision. 

In an April 2007 decision (R. at 818-32), the Board noted that the appellant had been

assigned a noncompensable evaluation for infectious hepatitis in 1969 after a period of

hospitalization for acute infectious hepatitis, exact type not specified, and that he had recently been

diagnosed with "hepatitis B and hepatitis C, which are not service connected" (R. at 827).  The Board

remanded the matter of the appellant's entitlement to a compensable evaluation for "infectious

hepatitis" for a VA medical examination to determine the nature and severity of his condition.  R.

at 828.  The Board requested that the examiner opine

whether as a result of the acute infectious hepatitis for which the veteran was
hospitalized in June 1969 and for which he is service-connected, the veteran
now has demonstrable liver damage with mild gastrointestinal disturbance or
current symptoms of intermittent fatigue, malaise, and anorexia or;
incapacitating episodes (with symptoms such as fatigue, malaise, nausea,
vomiting, anorexia, arthralgia, and right upper quadrant pain) having a total
duration of at least one week, but less than two weeks, during the past 12-
month period.

R. at 828-29.

The appellant underwent a VA examination in June 2007.  R. at 810-11.  The VA examiner

stated that the appellant had been diagnosed with hepatitis C, but that he could not find any

diagnostic reference to hepatitis B.  R. at 810.  The examiner opined that the appellant's "hepatitis

diagnosis and liver disease is at least as likely as not related to his hepatitis diagnosis and liver

disease diagnosed while in the military."  Id.  

In November 2008, Board remanded the appellant's claim for a compensable rating for

service-connected infectious hepatitis, noting that the June 2007 examiner failed to provide the

requested opinion.  R. at 749-63.  In December 2008, the same VA examiner provided an addendum

to his earlier opinion, in which he noted that hepatitis C was not in the medical nomenclature when

the appellant was in the military, but that it was known as "Non A Non B hepatitis."  R. at 739.  The
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examiner stated: "Upon review of the [claims] file, the veteran was treated for liver disease. 

Hepatitis C is a chronic condition where the symptoms may not manifest itself until several years

later."  Id.  He concluded that it "is at least as likely as not that the veteran's symptomatic liver

disease is related to his infectious liver disease while in the military."  Id.

On May 22, 2009, the Board remanded the matter again for additional evidentiary

development, including a medical opinion that complied with the 2007 remand instructions and

reconciled the 2007 and 2008 opinions.  R. at 705-10.  The third examination, performed in

September 2009, also resulted in a diagnosis of chronic hepatitis C.  R. at 104-05.  The examiner

stated, however, that the June 2007 and December 2008 "opinions were issued by the same examiner

and do not need reconciliation.  I also agree with those opinions."  Id.

In a June 2010 decision, the Board remanded the claim for a fourth time, emphasizing that

the VA examinations and opinions provided in 2007, 2008, and 2009 were not responsive to the

question posed by the Board's prior remands.  R. at 74-75.  The Board explained that the issue

involved entitlement to an increased disability rating, which required an adequate assessment of the

veteran's symptoms.  R. at 75.  The Board instructed that the examiner "MUST" provide the

requested opinion.  R. at 77.

On July 21, 2011, the appellant underwent another VA examination.  R. at 42-49.  The

appellant reported that he had been tired for the last three months of his tour in Vietnam, had yellow

eyes when he returned home, and was diagnosed with infectious hepatitis.  R. at 43.  He initially

reported that it took about six months for him to feel better, but later stated that it took 10 years.  Id. 

As to risk factors, he reported that he shared razors with buddies, who also developed hepatitis, felt

tired, and had yellow eyes.  Id.  He admitted to having had sexual relations in Vietnam, but stated

that none were unprotected.  Id.  The appellant reported that he developed fatigue again in 1998, and

that his current symptoms included near-constant fatigue, and intermittent nausea and vomiting.  R.

at 45.  On evaluation, the examiner noted that the appellant's liver size and consistency were normal,

and there was no evidence of ascites or other signs of liver disease.  R. at 46.  The examiner

diagnosed the appellant with "chronic hepatitis C and RESOLVED hepatitis B" and noted no

evidence of cirrhosis.  R. at 47.  The examiner stated that "[i]t is not possible to know whether his

chronic hepatitis stems from the hepatitis he had while in the service, as testing for B and C was not
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available at that time."  R. at 47-48.  However, she also stated that "[h]is acute course in 1969 is most

consistent with hepatitis A, typical infectious hepatitis, or hepatitis B, which he has serologic

evidence of having cleared at this time."  R. at 48.  The examiner further explained that "it is not

common for hepatitis C to present with an acute illness," but that it "can rarely occur."  Id.  Although

the appellant's history was consistent for fatigue, the examiner noted that he had multiple other

potential causes of fatigue, including depression, post-traumatic stress disorder (PTSD), diabetes,

and alcohol abuse.  Id.  Ultimately, the examiner concluded that she was unable to form an opinion

with any degree of confidence whether the appellant's current symptoms were related to his original

bout of acute hepatitis in 1969.  R. at 49.

On September 12, 2011, the examiner provided an addendum to her opinion, in which she

stated that further research of the literature "yielded information that resolve[d] earlier concerns" and

made her state "with reasonable certainty that it is NOT at least as likely as not that the veteran's

chronic hepatitis C was caused by his acute episode of hepatitis in 1969."  R. at 41.  In support of

her opinion, the examiner first explained that there were many epidemiologic factors that made it

"much more likely that the 1969 infection was in fact hepatitis A, not related to the veteran's

subsequent hepatitis C."  Id.  Second, with regard to the appellant's current symptoms, the examiner

explained that the overwhelming majority of people with hepatitis C have no symptoms, and

although the appellant's symptoms may be caused by his hepatitis C, they also may be the result of

other causes he has for such symptoms.  R. at 42.  Regardless, she opined that "since it is unlikely

that his initial illness in 1969 was due to hepatitis C, it is not at all likely that he has either liver

damage or symptoms at this time that are related to his initial acute illness in 1969."  Id.

In the decision on appeal, the Board denied entitlement to a compensable evaluation for

infectious hepatitis (hepatitis A).  R. at 3-16.  In rendering its decision, the Board found the

September 2011 examiner's opinion definitive and probative, clearly establishing that the appellant's

current symptoms are the result of "hepatitis C or B (or some other unrelated condition such as

depression, PTSD, diabetes[,] and alcohol abuse), and not due to the service-connected infectious

hepatitis (hepatitis A)."  R. at 14.  This appeal followed.
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II.  ANALYSIS

The appellant presents four arguments for the Court's consideration.  Specifically, he argues

that the Board (1) violated his due process rights when it "arbitrarily determine[d]" that his claim was

only for an increased rating for hepatitis A when he has "consistently" sought an increased disability

rating for all types of hepatitis; (2) failed to provide an adequate statement of reasons or bases for

concluding that his appeal only involved hepatitis A; (3) erred regarding the adequacy of the

September 2011 addendum to the July 2011 examination; and (4) failed to ensure compliance with

its June 2010 remand directives.  Appellant's Brief (Br.) at 4-17. 

A.  Due Process – Characterization of the Appellant's Claim

The appellant's due process argument is based on his assertion that the Board impermissibly

narrowed the issue on appeal to entitlement to a compensable rating for hepatitis A, when he had

been seeking a compensable rating for all forms of hepatitis.  Appellant's Br. at 4-8; see id. at 8 ("It

is a violation of the [v]eteran's due process rights for the Board to arbitrarily determine that the

[v]eteran's claim was only for an increased rating for hepatitis A.").  Specifically, he notes that he

had not limited his application for increased compensation to hepatitis A only (R. at 1362, 1432,

1559), and neither the 1969 rating decision nor the Agency decisions during the adjudication of the

current claim specified that the claim was limited to hepatitis A (R. at 73, 705, 749, 827, 1488,

1649).  Id. at 6-8.  In fact, the appellant asserts that his Substantive Appeal specifically mentioned

"hepatitis B [and] C."  R. at 1300.

The Secretary responds that the Board explicitly noted that the RO separately adjudicated

entitlement to service connection for hepatitis B and hepatitis C in a February 2003 rating decision,

and that the decision became final after the appellant failed to timely file a Substantive Appeal.  3

Secretary's Br. at 17-18.   The Secretary avers that the record demonstrates that the appellant's claim

of entitlement to a compensable disability rating, and his claim for disability benefits for hepatitis

B and hepatitis C were on two, distinct appeal paths.  Id. at 18.

The Due Process Clause of the Fifth Amendment of the U.S. Constitution guarantees than

an individual will not be deprived of life, liberty, or property without due process of law, requiring

  Notably, the appellant did not discuss this history in presenting his due process argument,3

nor did he file a Reply Brief.
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notice and a meaningful opportunity to be heard.  U.S. CONST. amend. V; Mathews v. Eldridge,

424 U.S. 319, 332-33 (1976).  Entitlement to veterans benefits is a property interest protected by the

Fifth Amendment Due Process Clause because veterans benefits are mandated by statute and

nondiscretionary in nature.  See Cushman v. Shinseki, 576 F.3d 1290, 1298 (Fed. Cir. 2009).  "Notice

is constitutionally sufficient if it is 'reasonably calculated, under all the circumstances, to apprise

interested parties of the pendency of the action and afford them an opportunity to present their

objections.'" Edwards v. Peake, 22 Vet.App. 29, 32 (2008) (quoting Mullane v. Central Hanover

Bank & Trust Co. 339 U.S. 306, 314 (1950)), aff'd sub nom. Edwards v. Shinseki, 582 F.3d 1351

(Fed. Cir. 2009).  

In the decision on appeal, the Board explained that the cover page of the decision was

annotated to reflect that the issue on appeal for infectious hepatitis refers to hepatitis A, noting that

service connection for hepatitis B and hepatitis C were both denied in a February 2003 rating

decision, and that the appellant did not timely perfect an appeal as to either issue.  R. at 4, 8.  As

noted by the Secretary, the record on appeal supports the Board's decision.  After the appellant filed

an NOD with the December 2001 rating decision, there appears to have been some confusion

regarding the appellant's diagnosis of hepatitis B and hepatitis C, and whether he was seeking

disability compensation for either condition.  See R. at 1340, 1360, 1362,  1409.  Although the

appellant's 2005 Substantive Appeal mentions hepatitis B and hepatitis C, as noted by the Board, the

February 2003 rating decision specifically denied entitlement to service connection for both

conditions.  R. at 4, 1325-28.  The appellant filed a timely NOD in October 2003 (R. at 1233), but

failed to file a timely Substantive Appeal (R. at 1013-15).  The appellant does not raise any argument

disagreeing with this history, nor does he assert that he failed to receive notice that his 2005

Substantive Appeal was untimely and of what he should do if he disagreed with that decision.  See

R. at 1011-12. 

Based on foregoing, the Court finds the appellant's arguments concerning the Board's

treatment of the issue on appeal unpersuasive.  The mere assertion that there is a due process

violation as a result of such unpersuasive arguments is insufficient to support an assertion of the

denial of constitutional due process rights.  See Brewer v. West, 11 Vet.App. 228, 236-37 (1998) (the

Court need not deal with mere assertions of constitutional impropriety that have no legal support). 
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Moreover, because the appellant's reasons and bases argument is simply a variant of his unsuccessful

due process challenge and, as demonstrated above, the Court has been able to review the Board's

bases for clarifying the issue on appeal, the appellant's argument is unavailing.  See 38 U.S.C.

§ 7104(d)(1);  Allday v. Brown, 7 Vet.App. 517, 527 (1995).

B.  Compliance With June 2010 Remand 

The appellant argues that the September 2011 opinion did not comply with the Board's

remand instructions because the examiner did not make any findings whether the appellant "has liver

damage with gastrointestinal disturbance."  Appellant's Br. at 16-17.  The Secretary argues that the

Board did not err in relying on the examiner's opinion, which substantially complied with the June

2010 remand order.  Secretary's Br. at 25-26; see R. at 5, 12-14.  The Court agrees.  

A remand by the Board "confers on the veteran . . . , as a matter of law, the right to

compliance with the remand orders," and the Board itself errs when it fails to ensure compliance with

the terms of such a remand.  Stegall v. West, 11 Vet.App. 268, 271 (1998).  Although the Secretary

is required to comply with remand orders, it is substantial compliance, not absolute compliance, that

is required.  See Dyment v. West, 13 Vet.App. 141, 146-47 (1999).  

The June 2010 remand ordered the examiner to "provide an opinion . . . whether, as a result

of the service-connected acute infectious hepatitis for which he was hospitalized in June 1969, the

[v]eteran now has demonstrable liver damage with mild gastrointestinal disturbance or current

symptoms of intermittent fatigue."  R. at 76.  In the decision on appeal, the Board found that the July

and September 2011 reports "comport[ed] with the Board's remand instructions."  R. at 5.  As noted

by the Board, the examiner stated "with 'reasonable certainty' that it was not at least as likely as not

that the [v]eteran's chronic hepatitis C was caused by his acute episode of hepatitis in 1969."  R. at

12 (quoting R. at 41).  After explaining why she found that the literature supported her conclusion

that the appellant did not have hepatitis C in service, the examiner concluded that 

since it is not likely that his initial illness in 1969 was due to hepatitis C, it is not at
all likely that he has either liver damage or symptoms now that are related to his
initial acute illness in 1969.  THE VETERAN'S CURRENT SYMPTOMS ARE
NOT LIKELY DUE TO THE ACUTE INFECTIOUS HEPATITIS HE HAD IN
1969, WHICH WAS LIKELY DUE TO HEPATITIS A OR POSSIBLY  
HEPATITIS B, BUT NOT HEPATITIS C.

R. at 42. 
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Given the above statement, the Court finds no merit to the appellant's contention that the

examiner did not comply with the Board's remand.  Although the examiner did not specifically state

that the appellant had no gastrointestinal disturbance, the examiner made the ultimate determination

required by the Board – i.e., that the appellant does not now have "liver damage or symptoms" that

are related to his initial acute illness in 1969.  R. at 42.  Accordingly, the Court concludes that the

Board ensured substantial compliance with its June 2010 remand order.  See Dyment and Stegall,

both supra.

C.  Adequacy of VA Examination

The appellant also contends that the September 2011 addendum to the July 2011 examination

is not supported by an adequate rationale.  Appellant's Br. at 11-14.  The Secretary disagrees,

asserting that the examiner sufficiently explained why the appellant's current symptomatology is

unrelated to his 1969 diagnosis of infectious hepatitis.  Secretary's Br. at 22-23.   

Although VA need not provide a medical examination in all cases, "once the Secretary

undertakes the effort to provide an examination when developing a service-connection claim, he

must provide an adequate one."  Barr v. Nicholson, 21 Vet.App. 303, 311 (2007).  A medical

examination is considered adequate "where it is based upon consideration of the veteran's prior

medical history and examinations and also describes the disability, if any, in sufficient detail so that

the Board's '"evaluation of the claimed disability will be a fully informed one."'"  Stefl v. Nicholson,

21 Vet.App. 120, 123 (2007) (quoting Ardison v. Brown, 6 Vet.App. 405, 407 (1994) (quoting Green

v. Derwinski, 1 Vet.App. 121, 124 (1991))).  Additionally, the opinion "must support its conclusion

with an analysis that the Board can consider and weigh against contrary opinions." Id. at 124-25; see

also Nieves-Rodriguez v. Peake, 22 Vet.App. 295, 301 (2008) (noting that "a medical examination

report must contain not only clear conclusions with supporting data, but also a reasoned medical

explanation connecting the two"). 

"Whether a medical opinion is adequate is a finding of fact, which this Court reviews under

the 'clearly erroneous' standard."  D'Aries v. Peake, 22 Vet.App. 97, 104 (2008); see also Gilbert v.

Derwinski, 1 Vet.App. 49, 52 (1990).  A finding of fact is clearly erroneous when the Court, after

reviewing the entire evidence, "is left with the definite and firm conviction that a mistake has been

committed." United States v. U.S. Gypsum Co., 333 U.S. 364, 395 (1948); see also Gilbert,
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1 Vet.App. at 52.  As always, the Board must provide a statement of the reasons or bases for its

determination, adequate to enable an appellant to understand the precise basis for the Board's

decision as well as to facilitate review in this Court.  38 U.S.C. § 7104(d)(1); see Allday, 7 Vet.App.

at 527; Gilbert, 1 Vet.App. at 56-57.  To comply with this requirement, the Board must analyze the

credibility and probative value of the evidence, account for the evidence it finds persuasive or

unpersuasive, and provide the reasons for its rejection of any material evidence favorable to the

claimant.  Caluza v. Brown, 7 Vet.App. 498, 506 (1995), aff'd per curiam, 78 F.3d 604 (Fed. Cir.

1996) (table).  

Upon review of the Board's decision and the VA examiner's 2011 examination and

addendum, the Court discerns no clear error in the Board's finding that the September 2011 opinion

was definitive and supported by "detailed rationale . . . with citation to supporting literature."  R. at

14; see D'Aries, supra.  The crux of the appellant's argument appears to be that the examiner failed

to explain why his current symptoms could not be caused by hepatitis A or B.  Appellant's Br. at 14

(asserting that "this clouded opinion does little to explain whether or not the [v]eteran's current

symptoms are related to his in-service hepatitis").  However, the law does not impose a reasons-or-

bases requirement on medical examiners.  See Acevedo v. Shinseki, 25 Vet.App. 286, 293 (2012). 

Rather, an examination report is adequate when it "sufficiently inform[s] the Board of a medical

expert's judgment on a medical question and the essential rationale for that opinion."  Monzingo v.

Shinseki, 26 Vet.App. 97, 105 (2012).  

To the extent that the examiner's opinion could have been expressed more directly, the report

must nevertheless be read as a whole.  See Acevedo, 25 Vet.App. at 294; see also Monzingo,

26 Vet.App. at 106 (examination not inadequate merely because the "rationale provided by the

examiner did not explicitly lay out the examiner's journey from the facts to a conclusion").  On

review of the report as a whole, it is clear that the examiner diagnosed the appellant with chronic

hepatitis C and resolved hepatitis B, and gave a detailed explanation why the acute episode of

hepatitis in 1969 was more likely hepatitis A or possibly hepatitis B, but not hepatitis C.  See R. at

41.  Because the appellant suffered from an acute condition in 1969, different from what he has now,

the examiner concluded that the appellant's current symptoms were not likely the result of the acute

infectious hepatitis in 1969.  R. at 42.  Instead, she explained that his current symptoms were caused
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either by his current hepatitis C or other unrelated conditions, i.e., depression, PTSD, diabetes, or

alcohol abuse.  See R. at 42, 48.  

Based on the foregoing, the Court concludes that the examiner's report sufficiently informed

the Board of the medical examiner's judgment on the questions at issue and the essential rationale

for that opinion.  See Monzingo and Stefl, both supra.  The appellant fails to establish, as is his

burden, that the Board clearly erred by finding the report adequate and probative, and relying on it

to support its decision.  See Monzingo, Acevedo, Nieves-Rodriguez, and Stefl, all supra.

    

III.  CONCLUSION

After consideration of the appellant's and the Secretary's pleadings, and a review of the

record, the February 8, 2012, Board decision is AFFIRMED.  

DATED: July 22, 2013  

Copies to:

Maxwell D. Kinman, Esq. 

VA General Counsel (027)
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