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I. ISSUE PRESENTED 

 Whether the Court should (1) vacate the Board’s May 18, 2012, dismissal 
of the issues of entitlement to (a) ratings for service-connected, post-traumatic 
stress disorder (PTSD) in excess of 50% prior to March 7, 2011, and 70% as of 
that date, and (b) a total disability rating based upon individual unemployability 
(TDIU) prior to September 22, 2004, and (2) remand those matters for 
adjudication. 

II. STATEMENT OF THE CASE 
A. JURISDICTIONAL STATEMENT 
The Court’s jurisdiction in this matter is predicated upon 38 U.S.C. § 7252. 

B. NATURE OF THE CASE 
Earnest L. Wilson (Appellant) appeals the Board’s May 18, 2012, dismissal 

of the issues of entitlement to (a) ratings for service-connected PTSD in excess 

of 50% prior to March 7, 2011, and 70% as of that date, and (b) TDIU prior to 



 2 

September 22, 2004 (which was the effective date for Appellant’s award of a 

100% rating for his service-connected coronary artery disease (CAD) (Record 

(R.) at 640-48)). (See R. at 3-7).  The Secretary concedes that vacatur and 

remand are appropriate.  In his brief, Appellant argues that the withdrawal in 

question was legally defective and that the Board failed to take into account the 

context of the withdrawal, thus entitling him to reversal on the question of 

whether a withdrawal was received.  Although the Secretary concedes that the 

Court should vacate the Board’s decision and remand the matter for want of an 

adequate statement of reasons or bases, such a deficiency in the Board’s 

decision does not entitle Appellant to the specific relief that he seeks. 

C. STATEMENT OF RELEVANT FACTS 
In a January 2002 rating decision, the Regional Office (RO) increased 

Appellant’s disability rating for his service-connected PTSD from 30 to 50%, 

effective August 2001.  (R. at 1640-49).  He did not appeal.  In March 2003, 

Appellant sought an increased rating (R. at 1634-35), which the RO denied in a 

May 2003 rating decision (R. at 1578-84).  After Appellant placed the matter into 

appellate status and multiple procedural events transpired, the Board remanded 

the questions of a greater schedular rating for PTSD and TDIU in August 2010.  

(R. at 77-82).   In a November 2011 rating decision, the Secretary granted 

Appellant service connection for CAD and assigned a 30% disability rating, 

effective August 31, 2001, and a 100% disability rating, effective September 22, 

2004.  (R. at 640-48).  In a March 2012 rating decision, Appellant was awarded, 
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in relevant part, an increase from 50 to 70%, effective March 7, 2011, for his 

service-connected PTSD.  (R. at 52-58).  Also in March 2012, the Secretary 

issued a Supplemental Statement of the Case (SSOC) denying entitlement to a 

rating greater than 50% prior to March 7, 2011, a rating greater than 70% from 

that date, and TDIU.  (R. at 18-24).  As to the schedular ratings, the Secretary 

weighed the evidence and found that Appellant’s PTSD symptoms more nearly 

approximated those assigned; as to the issue of TDIU, the Secretary relied upon 

Appellant’s 100% rating for CAD in finding such an award legally barred.  (Id.). 

In an appeals satisfaction notice, dated March 26, 2012, Appellant 

endorsed the document, which read, in relevant part, “Please only return this 

document if you no longer want to pursue the remaining items contained in your 

Board of Veterans[‘] Appeals remand.”  (R. at 26 (26-27)).  It was stamped as 

received by the Board on April 20, 2012.  (R. at 27 (26-27)).  In another 

document, also dated March 26, 2012, Appellant responded to the most recent 

SSOC, electing the following option, “I have no other information or evidence to 

submit.  Please return my case to the Board of Veterans’ Appeals for further 

appellate consideration as soon as possible.”  (R. at 29 (29-30)).  This document 

was stamped as received by the Board on April 10, 2012.  (R. at 30 (29-30)).  In 

April 2012, Appellant elected to have a Board hearing at the RO (as the letter 

inquiring of Appellant whether and where he would like to participate in the 

hearing was not sent until March 30, 2012, and because the envelope returning 

that form to the Board bore a post mark of April 13, 2012, and a receipt date of 
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April 19, 2012, it is evident that the handwritten date on the form is incorrect).  (R. 

at 10 (10-14)).  That hearing did not take place.  In the decision now on appeal, 

the Board identified the former document, the appeals satisfaction notice, as a 

withdrawal of the appeal and dismissed the appeal.  This appeal ensued. 

III. SUMMARY OF THE ARGUMENT 
The Secretary concedes that, because the Board provided an inadequate 

statement of reasons or bases, the Court should vacate the decision on appeal 

and remand the matters contained therein for adjudication.  The Court should 

not, however, reverse any finding made by the Board. 

IV. ARGUMENT: THE COURT SHOULD VACATE THE BOARD’S DECISION 
AND REMAND THE ISSUES CONTAINED IN IT. 

The parties generally agree that the Court should vacate the Board’s 

decision and remand the questions of entitlement to (a) ratings for service-

connected, post-traumatic stress disorder (PTSD) in excess of 50% prior to 

March 7, 2011, and 70% as of that date, and (b) TDIU prior to September 22, 

2004.  However, they disagree on the specific, appropriate relief.  The Secretary 

concedes that mere vacatur is the proper course of action for the Court.  

Appellant, on the other hand, asks the Court to reverse the Board’s factual 

finding that the March 2012 appeals satisfaction notice constituted (at least 

potentially) a withdrawal.  The Court should reject Appellant’s entreaty. 

A. The Court Should Vacate the Board’s Decision and Remand 
these Matters for Readjudication. 
The Secretary concedes that the Court should vacate and remand 

because the Board failed to provide an adequate explanation for its decision.  A 
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Board decision must include a clear statement of reasons or bases for its 

conclusions in order to enable the claimant to understand why the Board made 

the determination it did, and to allow effective judicial review of the decision in 

question.  Gilbert v. Derwinski, 1 Vet.App. 49 (1990).  It is required to consider all 

relevant evidence of record and to consider, and discuss in its decision, all 

“potentially applicable” provisions of law.  See Charles v. Principi, 16 Vet.App. 

370, 373 (2002).  Here, the Board failed in this regard. 

In concluding that Appellant had withdrawn his appeal, in a three-sentence 

analysis in its statement of reasons or bases, the Board identified exclusively the 

appeals satisfaction notice as a withdrawal of the appeal, concluded that it had 

no jurisdiction, and dismissed the appeal.  (R. at 6 (3-7)).  It made no mention of 

the March 2012 SSOC notice response, wherein Appellant indicated to the 

Appeals Management Center (AMC) that he wished to have his appeal returned 

to the Board for “further appellate consideration as soon as possible.”  (R. at 29 

(29-30)).  It was also silent as to the correspondence related to scheduling a new 

hearing, correspondence that both reflected Appellant’s desire to have another 

hearing and post-dated the appeals satisfaction notice (see R. at 10-14).  The 

Secretary thus concedes that the Board’s statement of reasons or bases is 

therefore inadequate, requiring vacatur and remand.  See Gilbert, 1 Vet.App. at 

57. 
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B. The Court Should Reject Appellant’s Request for the 
Reversal of a Finding of Fact. 
As noted above, the parties generally agree that the Board failed to 

account for favorable evidence of record; however, they disagree as to the 

specific relief to which Appellant is entitled, and the Court should reject 

Appellant’s suggestion.  In his brief, Appellant asserts that the Board clearly 

erred in finding that the appeals satisfaction notice constituted a potential 

withdrawal; he thus asks for reversal on that point.  (APP BR. at   Such an 

assertion is unsustainable, as is borne out by Appellant’s own reasoning.  When 

reviewing a Board decision on the question of whether a submission or Board 

hearing testimony properly constituted a withdrawal, the Court employs the 

“clearly erroneous” standard.  Hanson v. Brown, 9 Vet.App. 29, 32 (1996).  “A 

finding of fact is clearly erroneous when although there is enough evidence to 

support it, the reviewing court on the entire evidence is left with a definite and 

firm conviction that a mistake has been committed.”  Id. (citation and internal 

punctuation omitted).  Applying these strictures to the Court’s review of the 

instant Board decision, the result is far shy of reversal. 

As Appellant correctly points out, appeal withdrawals must (1) be in writing, 

and (2) include (a) the name of the appellant, (b) the applicable file number, and 

(c) a statement that the appeal is withdrawn.  38 C.F.R. § 20.204(b)(1).  The 

governing regulation also specifies that, where an appeal relates to multiple 

issues, any withdrawal must indicate which issues (or the totality of the appeal) 
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are being withdrawn.  Id.  Should an appellant choose to withdraw an appeal 

after it is transferred to the Board, such an Appellant is instructed to file it with the 

Board’s Director of Management and Administration.  38 C.F.R. § 20.204(b)(2).  

In assessing whether the Board properly found that an appellant withdrew an 

appeal, the Court must place the evidence in its context with due regard for the 

pro-claimant system in which that context exists.  Kalman v. Principi, 18 Vet.App. 

522, 524 (2004).  Here, Appellant asserts that the Board ignored the foregoing 

criteria and evaluated the evidence out of context, neither assertion of which is 

availing. 

1. Appellant Fails to Demonstrate any Regulatory 
Deficiency in the Withdrawal. 

Appellant’s primary argument for reversing the Board’s finding that the 

appeal satisfaction notice was a withdrawal of the appeal, consisting of two 

subarguments, is that the appeals satisfaction notice was facially deficient to 

constitute a withdrawal: first, because it purportedly failed to include the criteria 

identified in 38 C.F.R. § 20.204(b)(1); second, because it was not transmitted to 

the proper location within VA identified in 38 C.F.R. § 20.204(b)(2).  (APP. BR at 

8-9).  To the former subargument, he makes what appears to be an argument 

that the appeal satisfaction notice failed to (1) identify the issues being withdrawn 

or (2) state that the appeal was being withdrawn.  Neither facet of this argument 

garners any traction. 
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a) Content 

As to the question of adequately identifying the issues being withdrawn, 

Appellant’s arguments cannot be reconciled with the appeal satisfaction notice or 

the record in general.  The first semantic spoke of this contention is related to 

whether the newly staged schedular ratings were “remaining” within the meaning 

of the language of the notice because they were, in fact, new.  Similarly semantic 

is the contention that, because the Board in August 2010 observed that the issue 

of entitlement to TDIU was inextricable from the schedular rating(s) for PTSD and 

thus “deferred” addressing the merits of that issue until the schedular rating(s) 

had been fully addressed, TDIU did not “remain” before the Board, as it had not 

been remanded.  The former aspect of this argument misses the point.  The latter 

simply strains reason and ignores the face of the August 2010 remand order. 

Turning to whether the issue of the staged, schedular ratings “remained” 

before the Secretary, Appellant’s contention that it was not is misguided.  As the 

Court has held, “on a claim for an original or an increased rating, the claimant will 

generally be presumed to be seeking the maximum benefit allowed by law and 

regulation, and it follows that such a claim remains in controversy where less 

than the maximum available benefit is awarded.”  AB v. Brown, 6 Vet.App. 35, 38 

(1993) (emphasis added); see also Rice v. Shinseki, 22 Vet.App. 447, 454 (2009) 

(“When entitlement to TDIU is raised during the adjudicatory process of the 

underlying disability or during the administrative appeal of the initial rating 

assigned for that disability, it is part of the claim for benefits for the underlying 
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disability.”).  The issue as to the 70% rating on appeal was thus not somehow a 

“new” issue.  Rather, the issue remaining on appeal was the rating to which 

Appellant was entitled for his service-connected PTSD throughout the entirety of 

the appellate period – which would also include the issue of TDIU.  Nevertheless, 

even if one were to indulge Appellant’s contention in this regard relative to the 

70% rating, it falls flat as to the propriety of the then-current 50% rating: it was 

squarely the subject of the Board’s August 2010 remand order.  (R. at 77 (77-82) 

(identifying one of the issues on appeal: “Entitlement to an increased rating for 

posttraumatic stress disorder (PTSD), currently evaluated as 50 percent 

disabling.”)).  The Court should reject this theory. 

Turning briefly to Appellant’s assertion that, somehow, the TDIU issue did 

not remain and could therefore not be identified in the appeal satisfaction notice 

for purposes of withdrawal, that contention must be predicated upon a 

misapprehension of the August 2010 remand order.  Appellant argues that, 

because the Board employed the word “deferred” in addressing the merits of the 

TDIU issue (see R. at 79-80 n.4 (77-82)), it was somehow not remanded.  (APP. 

BR. at 8).  However, the Board clearly stated, “Unfortunately, the Board must 

again [r]emand the issues of entitlement to an increased rating for PTSD and 

entitlement to TDIU to the RO via the Appeals Management Center (AMC), in 

Washington, DC.”  (R. at 79 (77-82) (emphasis added)).  The fact that the Board 

did not either grant or deny that benefit, by definition, is a requirement for it to 

have been remanded.  Moreover, were that not enough, insofar as Appellant 
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suggests that the Board’s remand order did not order further development for the 

issue of TDIU (APP. BR. at 8), that ignores the specific instruction to the AMC in 

ordering a new psychiatric examination, “The examiner should then comment on 

the effect [that] the Veteran’s PTSD alone (his only service-connected disability) 

has on his ability to obtain and retain employment.”  (R. at 80 (77-82)).  Thus, the 

issues were sufficiently identified to include everything in the AMC’s March 2012 

rating decision and SSOC that did not constitute an assignment of the maximum 

benefit permitted by law.  AB, 6 Vet.App. at 38. 

Turning to the second semantic spoke – the sufficiency of the content of 

the appeal satisfaction notice – Appellant suggests that its language does not 

address withdrawal of an appeal at all; that is, he implies that there is no true 

statement that the appeal was being withdrawn.  (APP. BR. at 9).  He 

characterizes the notice as addressing only “other actions” ordered by the Board 

in its August 2010.  (APP. BR. at 9).  Specifically, in emphasizing the language 

reflecting an appellant’s desire that any further development action be forgone, 

he conveniently ignores the language omitted by resort to ellipses in his 

quotation of the appeal satisfaction notice.  In its entirety, the notice reads: 

I have received recent correspondence regarding the 
decision to grant one or more of my issues on appeal.  
Based on the decision rendered, I am satisfied and wish to 
withdraw any remaining issues that have been remanded 
(sent back) to the Appeals Management Center by the Board 
of Veterans[‘] Appeals for further development.  By signing 
and submitting this form, I am asking to withdraw any 
remaining issue contained in my recent Board of Veterans[’] 
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Appeals remand order and ask that the Appeals 
Management Center discontinue further development 
actions. 
 
Please . . . return this document [only] if you no longer want 
to pursue the remaining items contained in your Board of 
Veterans[’] Appeals remand. 
 

(R. at 26 (26-27) (emphasis added)).  As a fair reading must lead one to 

understand, the totality of the notice emphasizes the view that the appeal’s 

purpose has been achieved, that appellant wishes to end his/her prosecution 

thereof, and that the Secretary need not undertake any further efforts in pursuit of 

development.  As Appellant points out in his closing argument, with which the 

Secretary generally agreed in his foregoing concession of error, a fundamental 

aspect of the Court’s review of the Board’s decision is the context of any 

withdrawal.  In that regard, Appellant, himself, ignores not only that context, but 

also the operative text of the document of which he now complains.  Thus, 

Appellant’s attenuated arguments that the appeal satisfaction notice did not 

identify the issues being withdrawn or indicate that the appeal was, in fact, 

withdrawn is unsupported by a fair reading of it, and the Court should reject 

them. 

b) Transmission 

As noted above, Appellant also made a second principal subargument 

related to the insufficiency of the appeal satisfaction notice: it was not transmitted 

to the Board in the proper fashion.  (APP. BR. at 9).  This contention strains 

credulity.  Until an appeal has been certified to the Board, then appellants should 

file any withdrawal with the agency of original jurisdiction; “[t]hereafter, file the 

withdrawal at the following address: Director, Management and Administration 

(014), Board of Veterans' Appeals, 810 Vermont Avenue, NW., Washington, DC 
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20420.”  38 C.F.R. § 20.204(b)(2).  While the regulatory history on this provision 

offers no guidance, the plain language of it – while protective as to whether a 

submission is legally sufficient so as to ensure that the Secretary does not deem 

an appeal withdrawn without a fair degree of certainty – is merely instructive on 

the manner of submission of such a withdrawal to facilitate the effectuation of an 

appellant’s wishes. 

In informing appellants where to submit withdrawals prior to certification of 

the appeal to the Board, it uses only the suggestive word “should.”  In informing 

appellants where to submit withdrawals after certification of the appeal to the 

Board, it uses neither suggestive nor mandatory language.  To impose rigorous 

requirements upon an appellant – where there is no support in the language of 

the provision in question – runs counter to the Secretary’s pro-claimant regime.  

This Court has noted, “The filing of a claim is, of course, a voluntary act.  

Veterans are as free to withdraw claims as they are to file them.  When claims 

are withdrawn, they cease to exist.”  Hanson, 9 Vet.App. at 32.  To read the 

regulation so as to invalidate a withdrawal if sent to the wrong office within VA is 

simply untenable, and the Court should not indulge Appellant’s argument. 

2. Appellant’s argument related to context does not 
entitle him to reversal. 

Appellant next argues that, when placed in context with due regard for the 

pro-claimant system in which that context exists, Kalman, 18 Vet.App. at 524, the 

Board’s decision is clearly erroneous.  While the Board did fail to account for 
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potentially favorable evidence, that failure may have resulted in a context that 

was less than complete, but it could not have rendered the finding clearly 

erroneous.  At best, it was merely uninformed, and Appellant’s request that the 

Court reverse it is merely an invitation to the Court to sit as a fact-finding tribunal 

in the first instance.  This it cannot do.  Hensley v. West, 212 F.3d 1255, 1263 

(Fed. Cir. 2000) (noting “the general rule that appellate tribunals are not 

appropriate fora for initial fact finding”).  “Because [this is] a Court of review, it is 

not appropriate for [it] to make a de novo finding, based on the evidence, of [a 

question of fact].”  Webster v. Derwinski, 1 Vet.App. 155, 159 (1991); cf. Kyhn v. 

Shinseki, __ F.3d __, __, No. 2012-7003, slip op. at 6-11 (Fed. Cir. May 3, 2013) 

(holding that Court may not rely upon evidence not before the Board to render 

finding of material fact).  The Court cannot, therefore, make any findings that the 

Board simply failed to make, and Appellant’s dissatisfaction with the Board’s 

silence as to the March 2012 SSOC response (R. at 29-30) and Appellant’s April 

2012 election to pursue a Board hearing (R. at 10-14) is insufficient to abrogate 

that fundamental rule.  The Court should therefore refuse Appellant’s invitation to 

fill such a role. 

V. CONCLUSION 
For the foregoing reasons, the Court should vacate the Board’s decision 

and remand these matters for readjudication. 
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