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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

NO. 12-1838

EARNEST L. WILSON, APPELLANT,

V.

ERIC K. SHINSEKI,
SECRETARY OF VETERANS AFFAIRS, APPELLEE.

Before MOORMAN, Judge.

MEMORANDUM DECISION

Note:  Pursuant to U.S. Vet. App. R. 30(a),
this action may not be cited as precedent.

MOORMAN, Judge:  The appellant, Earnest L. Wilson, appeals through counsel a May 18,

2012, Board of Veterans' Appeals (Board) decision that dismissed claims of entitlement to increased

ratings for post-traumatic stress disorder (PTSD), evaluated at 50% disabling prior to March 7, 2011,

and at 70% disabling beginning March 7, 2011, and dismissed the issue of entitlement to a total

disability rating based upon individual unemployability prior to September 22, 2004.  Record (R.)

at 3-9.  The appellant and the Secretary both filed briefs.  This appeal is timely, and the Court has

jurisdiction to review the Board decision pursuant to 38 U.S.C. § 7252(a).  A single judge may

conduct this review.  See Frankel v. Derwinski, 1 Vet.App. 23, 25-26 (1990).  For the following

reasons, the Court will reverse the Board's May 2012 decision finding that the appellant withdrew

his appeal and remand the matters for further adjudication consistent with this decision.

I.  BACKGROUND

Mr. Wilson served on active duty in the U.S. Army from June 1970 to December 1971.   See1

R. at 4, 52.  Following service, he was granted service-connection benefits for PTSD, rated at 30%
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disabling effective August 9, 1994, and 50% disabling effective August 30, 1994.  R. at 1636-49. 

He later requested an increased disability rating, which the VA regional office (RO) denied in May

2003.  R. at 1576-84.  Mr. Wilson appealed the denial to the Board (R. at 1546, 1572-75) and the

Board remanded his claim for further development (R. at 1514-20).

Following the requisite development and adjudication by the RO, the Board issued a new

decision in May 2006 that denied a disability rating in excess of 50% for PTSD.  R. at 914-30.  Mr.

Wilson appealed to this Court, the parties entered into a joint motion for remand, and the Court

remanded the matter for further development.  R. at 883-89.  

Per the Court's remand, the Board remanded the matter for further development in accordance

with the duty to assist in August 2007.  R. at 865-70.  Subsequently, Mr. Wilson appealed RO

determinations two more times to the Board, and each time the Board remanded for adequate VA

examinations.  R. at 76-81, 743-60.

Finally, in a March 2012 rating decision, the appeals management center (AMC) granted an

increased 70% PTSD disability rating effective March 7, 2011.  R. at 52-58.  The AMC issued a

Supplemental Statement of the Case (SSOC), dated March 6, 2012, continuing the 70% disability

rating and finding that entitlement to TDIU was precluded by a prior grant of a 100% disability rating

for coronary artery disease.  R. at 18-24. 

On March 30, 2012, the Board received Mr. Wilson's request, signed March 9, 2012, for a

hearing before a Board member at the local RO.  R. at 10.   In an SSOC notice response dated March

26, 2012, and received by the Board April 10, 2012, Mr. Wilson indicated that he had no further

evidence to submit and that his case should be returned to the Board for appellate consideration.  R.

at 29-30.  

However, in a separate document titled "appeals satisfaction notice," also signed on March

26, 2012, but received by the Board April 20, 2012, the appellant attested to the following:

I have received recent correspondence regarding the decision to grant one or more of
my issues on appeal. Based on the decision rendered, I am satisfied and wish to
withdraw any remaining issues that have been remanded (sent back) to the Appeals
Management Center by the Board of Veterans Appeals for further development. By
signing and submitting this form, I am asking to withdraw any remaining issue
contained in my recent Board of Veterans Appeals remand order and ask that the
Appeals Management Center discontinue further development actions.
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R. at 26.  The document further indicated that a veteran should "only return this document if you no

longer want to pursue the remaining items contained in your Board of Veterans['] Appeals remand." 

Id.  Mr. Wilson signed and dated the document.  Id.  

On May 18, 2012, the Board issued the decision here on appeal.  R. at 3-9.  The Board found

that Mr. Wilson, via the appeals satisfaction notice, withdrew issues concerning entitlement to

increased ratings for PTSD and entitlement to TDIU.  R. at 6.  Accordingly, the Board found that it

did not have jurisdiction over the withdrawn claims and dismissed the appeal.  Id.  

On appeal to the Court, the appellant asserts that the Board clearly erred in its decision, that

the Court should reverse the decision, and these matters should be remanded for Board adjudication. 

The Secretary agrees that the Board's decision was deficient, but asserts that the Court should vacate

the decision for the Board to provide an adequate statement of reasons or bases.  

II.  ANALYSIS

"Veterans are as free to withdraw claims as they are to file them. When claims are withdrawn,

they cease to exist."  Hanson v. Brown, 9 Vet.App. 29, 32 (1996); see 38 C.F.R. § 20.204(a) (2013)

("Only an appellant, or an appellant's authorized representative, may withdraw an appeal.  An appeal

may be withdrawn as to any or all issues involved in the appeal.").  Whether a veteran appellant has

withdrawn his or her appeal is a question of fact that is subject to the "clearly erroneous" standard

of review.  38 U.S.C. § 7261(a)(4); see Kalman v. Principi, 18 Vet.App. 522, 524 (2004); Gilbert

v. Derwinski, 1 Vet.App. 49, 53 (1990); see also Hanson, 9 Vet.App. at 32 (applying "clearly

erroneous" standard of review involving withdrawal of a claim at the RO).  The Court must set aside

a finding of material fact as clearly erroneous when the Court, after reviewing the entire evidence,

"'is left with a definite and firm conviction that a mistake has been committed.'"  Gilbert, 1 Vet.App.

at 52 (quoting United States v. U.S. Gypsum Co., 333 U.S. 364, 395 (1948)). When applying the

"clearly erroneous" standard, "'[i]f the [Board's] account of the evidence is plausible in light of the

record viewed in its entirety, the [Court] may not reverse it even though convinced that had it been

sitting as the trier of fact, it would have weighed the evidence differently.'"  Id. (quoting Anderson

v. City of Bessemer City, 470 U.S. 564, 573-74 (1985)).
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The Board in this case found that the appellant, on April 5, 2012, and via an appeals

satisfaction notice, filed a request to withdraw his appeal of claims of entitlement to increased

disability ratings for PTSD, both prior to and since March 7, 2011, and the issue of entitlement to

TDIU prior to September 22, 2004.  R. at 6.  The Board provided the following reasons or bases for

its finding:

In April 2012 correspondence, the appellant withdrew his appeal concerning the
issues listed on the title page.  Hence, there remain no allegations of errors of fact or
law for appellate consideration.  Accordingly, the Board does not have jurisdiction
to review these appeals and they are dismissed.

Id.  

With regard to the Board's three-sentence statement of reasons or bases, the parties and the

Court agree that it was deficient for the following reasons.  First, the Board failed to acknowledge

or discuss an SSOC notice response of record, signed by the appellant March 26, 2012, in which the

appellant unambiguously elected to have his case returned to the Board for further appellate

consideration as soon as possible.  R. at 29.  Second, the Board failed to acknowledge or discuss  a

form signed by the appellant on March 9, 2012, and date stamped March 30, 2012, in which he

requested a hearing before a veterans law judge of the Board at a local RO.  R. at 10-11.

Notwithstanding the reasons or bases deficiencies enumerated by the parties, the appellant

seeks reversal of the Board's decision, arguing that the Board failed to consider the relevant law, the

content, or the context of the appellant's purported withdrawal.  Appellant's (App.) Brief (Br.) at 7-

11.  The relevant law, 38 C.F.R. § 20.204(b), provides that appeal withdrawals must be in writing

(unless made on the record at a hearing), and must include the name of the veteran, the VA claims

file number, and a statement that the appeal is withdrawn.  When the appeal involves multiple issues,

as in this case, "the withdrawal must specify that the appeal is withdrawn in its entirety, or list the

issue(s) withdrawn from the appeal." .  Further, "withdrawals should be filed with the agency of

original jurisdiction until the appellant or representative filing the withdrawal receives notice that

the appeal has been transferred to the Board."  38 C.F.R. § 20.204 (b)(2) (2013).  Once the veteran

receives such notification, he should mail the withdrawal directly to the Board.  Id.  "When

reviewing the question of a claimant's withdrawal of an appeal to the Board, the Court must take into

consideration 'the nonadversarial setting of the [VA] claims adjudication process' . . . during which
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VA is required to construe liberally all submissions by the claimant.'"  Kalman v. Principi,

18 Vet.App. 522,  524 (2004) (quoting Isenbart v. Brown, 7 Vet.App. 537, 541 (1995)) (internal

citations omitted).

 In this case, the Court is unable to conclude that the context and content of the "appeals

satisfaction form" fulfilled these withdrawal requirements.  First, the appellant executed the "appeals

satisfaction form" and the SSOC notice response seeking appellate consideration on the same day. 

In accordance with the nonadversarial claims adjudication process, VA should have resolved any

apparent discrepancy before proceeding to dismiss the appeal.  See Verdon v. Brown, 8 Vet.App.

529, 533 (1996) (holding that it is insufficient to conclude that the appellant has withdrawn his

claims "without providing an adequate statement of reasons or bases supporting that claim.");  see

also Kalman, 18 Vet.App. at 524.  Regarding the content of the "appeals satisfaction form," the

Court agrees with the appellant that it "speaks in terms of discontinuing other actions that were

requested by the Board in the May 2010 remand; it does not speak in terms of withdrawing new

issues or the issues that were deferred."  App. Br. at 9; R. at 26 ("Based on the decision rendered,

I am satisfied and wish to withdraw any remaining issues that have been remanded (sent back) to the

Appeals Management Center by the Board of Veterans Appeals for further development."); see

Kalman, 18 Vet.App. at 524 (holding that the veteran's statements must be understood in context).

After considering the nonadversarial nature of the VA claims adjudication process, the

content of the appeals satisfaction notice, and the context of the appellant's submission of that

document, the Court is left with the definite and firm conviction that the Board lacked a plausible

basis for its decision.  See Kalman, supra; see also Padgett v. Nicholson, 19 Vet.App. 133, 147

(2004) (en banc) (holding that reversal may be appropriate even if there is "existence of some

controverting evidence (that is, evidence that is not in the appellant's favor)." ) (opinion issued nunc

pro tunc to November 2, 2004, sub nom. Padgett v. Peake, 22 Vet.App. 159 (2008) (en banc)). 

Accordingly, the Court holds that the Board's determination that the appellant withdrew his appeal

is clearly erroneous, and the decision will be reversed and the matters remanded for further

adjudication. See 38 U.S.C. § 7261(a)(4); Kalman and Gilbert, both supra.

In pursuing the matters on remand, the appellant is free to submit additional evidence and

argument on the remanded matters, and the Board is required to consider any such relevant evidence
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and argument.  See Kay v. Principi, 16 Vet.App. 529, 534 (2002) (stating that, on remand, the Board

must consider additional evidence and argument in assessing entitlement to benefit sought);

Kutscherousky v. West, 12 Vet.App. 369, 372-73 (1999) (per curiam order).  The Board must proceed

expeditiously, in accordance with 38 U.S.C. § 7112 (requiring the Secretary to provide for

"expeditious treatment" of claims remanded by the Court).

III.  CONCLUSION

After consideration of the appellant's and Secretary's briefs, and a review of the record on

appeal, the Court REVERSES the May 18, 2012, Board decision's finding that the appellant

withdrew his appeal as to the three claims, and REMANDS the matters for further adjudication

consistent with this decision.

DATED:  September 27, 2013 

Copies to:

Jennifer A. Zajac, Esq.

VA General Counsel (027)
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