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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

NO. 11-1501

EDWARD W. GEIB, APPELLANT,

V.

ERIC K. SHINSEKI,
SECRETARY OF VETERANS AFFAIRS, APPELLEE.

Before HAGEL, Judge.

MEMORANDUM DECISION

Note:  Pursuant to U.S. Vet. App. R. 30(a),
this action may not be cited as precedent.

HAGEL, Judge: Edward W. Geib appeals through counsel a March 21, 2011, Board of

Veterans' Appeals (Board) decision that denied entitlement to a total disability rating based on

individual unemployability.   Mr. Geib's Notice of Appeal was timely and the Court has jurisdiction1

to review the Board decision pursuant to 38 U.S.C. § 7252(a).  Neither party requested oral

argument, nor have the parties identified issues that they believe require a precedential decision of

the Court.  Because the Board provided an adequate statement of reasons or bases, relied on adequate

VA medical examinations, ensured compliance with all previous Board remand instructions, and was

not required to address whether this matter should have been referred for consideration of an

extraschedular total disability rating, the Court will affirm the March 2011 Board decision.

 The Board also denied entitlement to VA benefits for the residuals of injuries sustained in an explosion and1

dismissed aspects of Mr. Geib's appeal that sought an initial disability rating in excess of 80% for bilateral hearing loss
and VA benefits for pneumonia because he withdrew those portions of his appeal.  Mr. Geib presents no argument
pertaining to these issues and the Court therefore deems them abandoned.  See Grivois v. Brown, 6 Vet.App. 136, 138
(1994) (issues or claims not argued on appeal are considered abandoned). 



I.  FACTS

Mr. Geib served on active duty in the U.S. Army from March 1943 to March 1946, including

service during World War II.  In September 1946, a VA regional office awarded Mr. Geib VA

benefits for trenchfoot, evaluated as 10% disabling.  Eventually, Mr. Geib was awarded separate

10% disability ratings for each foot, effective August 2003.  Additionally, in September 2005, the

regional office granted Mr. Geib VA benefits for bilateral hearing loss, initially evaluated as 50%

disabling, and tinnitus, initially evaluated as 10% disabling.  There is no evidence in the record of

proceedings suggesting that Mr. Geib filed a Notice of Disagreement with this decision and it

therefore became final.

In April 2007, Mr. Geib filed a claim for an increased disability rating, specifically seeking

a total disability rating based on individual unemployability.  In his application, he stated that his

"hearing difficulties" prevented him from securing substantially gainful employment.  He also

indicated that he was self employed as a carpet consultant from August 1984 until he stopped

working in August 1989 and that, prior to this period of self employment, he worked as a supervisor

in the carpet industry.  Finally, he indicated that he was high-school educated and had completed

some correspondence courses in industrial engineering between 1947 and 1951.  

The regional office issued a rating decision in June 2007, denying a total disability rating

based on individual unemployability and continuing the previous disability ratings for Mr. Geib's

service-connected bilateral hearing loss, tinnitus, and trenchfoot of the left and right feet.  Mr. Geib

subsequently submitted a Notice of Disagreement and appealed to the Board.

In July 2009, the Board issued a decision related to Mr. Geib's request for a total disability

rating based on individual unemployability, as well as two separate claims for entitlement to VA

benefits for the residuals of injuries sustained in an in-service explosion and for the residuals of in-

service pneumonia.  With regard to these latter two claims, the Board found "that the facts . . .

warrant[ed] that [Mr. Geib] be afforded a VA examination to determine whether he has any current

leg or back disabilities that are due to the explosion during service or any residual disability from

the pneumonia infection that occurred during service."  Record (R.) at 106.  It therefore remanded

these claims so that, among other things, the regional office could provide Mr. Geib with VA

medical examinations related to the claimed residuals of in-service pneumonia and an in-service
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explosion.  Additionally, the Board remanded the issue of Mr. Geib's entitlement to a total disability

rating based on individual unemployability because, if the remanded claims resulted in service

connection of the relevant disabilities, this could affect his entitlement to a total disability rating

based on individual unemployability. 

On remand, the regional office provided Mr. Geib with a VA cold weather examination to

address the current severity of his bilateral trenchfoot and a VA audiological examination to assess

the current level of hearing impairment due to his bilateral hearing loss and tinnitus.  The regional

office directed the examiners "to describe the extent of functional impairment due to [Mr. Geib's]

service-connected disabilit[]ies[] and how that impairment impacts on physical and sedentary

employment."  R. at 89.  

In May 2010, a VA examiner conducted the audiological examination.  The examiner

conducted audiological testing, diagnosed Mr. Geib with "[s]ensorineural hearing loss and subjective

tinnitus bilaterally," and then stated:

It is the opinion of this examiner that [Mr. Geib's] currently diagnosed hearing loss
and tinnitus do not prevent him from seeking or maintaining gainful physical or
sedentary employment within his community.  In fact, individuals with hearing loss
much worse than his are successfully employed.  It can be expected that [Mr. Geib's]
hearing loss may result in some difficulty understanding speech in noisy settings or
over the phone.  Employment would be more than feasible in a loosely[ ]supervised
situation, requiring minimal interaction with the public.

R. at 80.

In June 2010, a VA examiner conducted a cold weather examination of Mr. Geib's feet.  Mr.

Geib reported symptoms in his feet including rarely experienced numbness, a "tingling or a pins and

needles sensation," swelling, and difficulty walking more than several miles at a time due to

weakness.  R. at 81.  However, he reported that he did not experience any lifestyle changes due to

his cold injuries and that they "had no effect on his work."  R. at 81.  The examiner conducted a

physical examination and reviewed x-rays, then diagnosed Mr. Geib "with bilateral feet cold injuries,

specifically bilateral trenchfoot, now with osteoarthritis of the bilateral feet."  R. at 82.  Finally, the

examiner addressed the impact of Mr. Geib's condition on his ability to maintain substantially gainful

employment:
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Mr. Geib reported today at his compensation and pension exam[ination] that the cold
injury had no effect on his usual occupation, as he was a supervisor that was able to
sit at a desk.  He also reported that he is unable to walk more than several miles
because his feet and legs feel weak after walking several miles.

Based on the above facts, it is my opinion that Mr. Geib's employment would
certainly be affected by his trenchfoot, and the fact that he could not do a mildly or
moderately physical job that would include standing or walking for long periods of
time.  However, Mr. Geib should be able to obtain and maintain gainful employment
at a sedentary job.

R. at 82-83.

In December 2010, the regional office increased Mr. Geib's disability rating for his service-

connected bilateral hearing loss to 80% based on the results of the May 2010 audiological

examination. 

Thereafter, the matter was returned to the Board, which issued the decision now on appeal

in March 2011.  The Board concluded that the probative evidence of record indicated that Mr. Geib

"would be employable in the type of sedentary position that he had previously held" and therefore

denied a total disability rating based on individual unemployability.  R. at 14.  This appeal followed.

II.  ANALYSIS

On appeal, Mr. Geib argues that the Board (1) provided inadequate reasons or bases for its

determination that he is not entitled to a total disability rating based on individual unemployability,

(2) relied on inadequate VA medical examinations, (3) failed to ensure compliance with the July

2009 Board remand order, and (4) failed to discuss whether extraschedular consideration was

warranted.

A.  Reasons or Bases

Mr. Geib contends that the Board provided inadequate reasons or bases for its determination

that he was not entitled to a total disability rating based on individual unemployability.  He contends

that the Board only discussed the impact his service-connected disabilities individually have on his

employment potential.  He argues that the Board failed to discuss the combined effect of his service-

connected disabilities on his ability to engage in substantially gainful employment and failed to

discuss how his education and previous work experience impacted his ability to do so.
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Pursuant to regulation, when the Board determines whether a total disability rating based on

individual unemployability is warranted, it must consider, among other things, "the effect of

combinations of disability."  38 C.F.R. § 4.15 (2011).  Here, Mr. Geib contends that, although he was

provided with separate VA examinations to assess the manner in which his hearing impairment and

bilateral foot disabilities impact his ability to engage in substantially gainful employment, neither

examiner discussed how these disabilities combine to affect his employment situation.  

To the extent that Mr. Geib contends that the Board was required to obtain a single medical

opinion that addressed the impact of all service-connected disabilities on his ability to engage in

substantially gainful employment, he does not provide the Court with any authority imposing such

a requirement on VA, nor has the Court discovered any such authority.  The Court therefore

concludes that Mr. Geib has failed to demonstrate Board error in this regard.  See Hilkert  v. West,

12 Vet.App. 145, 151 (1999) (en banc) (holding that the appellant has the burden of demonstrating

error), aff'd per curiam, 232 F.3d 908 (Fed. Cir. 2000) (table). 

To the extent that he argues the Board was required to make a judgment, based on the two

VA medical examinations, as to whether his service-connected disabilities combine to render him

unable to engage in substantially gainful employment, the only precedential decision upon which he

relies is Fluharty v. Derwinski, 2 Vet.App. 409 (1992).  In Fluharty, the Court vacated and remanded

a Board decision because the Board relied on some evidence suggesting that the appellant could

engage in light manual labor but ignored other evidence indicating that one service-connected

disability resulted in periodic use of a wheelchair.  Id. at 412-13.  In other words, this decision

indicates that the Board must interpret all evidence of record, medical or otherwise, and then assess

the combined effect of the veteran's service-connected disabilities on his or her ability to engage in

substantially gainful employment.  Id.  

Here, despite Mr. Geib's arguments to the contrary, the Board did just that.  It described the

May 2010 VA audiology examination and noted that the examiner concluded that Mr. Geib's hearing

impairments would not preclude him from engaging in loosely supervised sedentary employment

in a quiet environment that did not require interaction with the public or phone conversations.  It also

discussed the June 2010 VA cold weather examination and noted that the examiner opined that,

although Mr. Geib's bilateral trenchfoot would likely prevent him from engaging in work that
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required standing or walking for long periods of time, the condition would not prevent him from

working in a sedentary type of employment.  The Board therefore concluded that both examiners

explained that Mr. Geib's disabilities did not prevent him from engaging in sedentary employment

and that he could do so in the type of loosely supervised setting described by the VA audiological

examiner.  This explanation was adequate to inform Mr. Geib of the Board's rationale and to

facilitate review in this Court.  See Gilbert v. Derwinski, 1 Vet.App. 49, 57 (1990) (explaining that

the Board adequately explains its determination when its statement of reasons or bases enables the

claimant to understand the precise basis for the decision and facilitates review in this Court).

As noted above, Mr. Geib also argues that the Board failed to discuss his employment and

educational backgrounds when assessing the combined effect of his service-connected disabilities. 

See Fluharty, 2 Vet.App. at 412-13 (requiring the Board to consider the impact of a veteran's service-

connected disabilities on his employment in the context of the veteran's past education and work

experience).  He notes that, in his application for an increased disability rating, he indicated that he

had only a high school education, had completed some correspondence courses in industrial

engineering, and had previously worked as a supervisor in the carpet industry and as a self-employed

carpet consultant.  He asserts that the Board should have discussed this educational and employment

background in determining whether his service-connected disabilities prevented him from engaging

in substantially gainful employment.  

However, the Board expressly found that both VA medical opinions "appeared to indicate

that [Mr. Geib] would be employable in the type of sedentary position that he had previously held." 

R. at 14.  Mr. Geib does not assert that this factual finding is clearly erroneous and it is self-evident

that his educational and employment background would not preclude him from working in a type

of position similar to that in which he previously worked for many years.  Accordingly, the Court

concludes that the Board's statement was adequate to facilitate review in this Court and to inform

Mr. Geib of the reasons or bases for its conclusion.  See Gilbert, 1 Vet.App. at 57.  

B.  Inadequate Medical Examinations

Mr. Geib next argues that both the May 2010 VA audiological examination and the June

2010 VA cold weather examination were inadequate for rating purposes.  See 38 U.S.C.

§ 5103A(d)(1) (providing that VA's duty to assist requires it to "provid[e] a medical examination or
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obtain[] a medical opinion when such an examination or opinion is necessary to make a decision on

the claim"); Barr v. Nicholson, 21 Vet.App. 303, 311 (holding that "once the Secretary undertakes

the effort to provide an examination when developing a . . . claim, . . . he must provide an adequate

one or . . . notify the claimant why one will not or cannot be provided").  

With regard to the audiological examination, Mr. Geib contends that the examiner did not

provide a sound rationale for his opinion that Mr. Geib's hearing impairments do not preclude him

from engaging in substantially gainful employment.  See Stefl v. Nicholson, 21 Vet.App. 120, 123

(2007) (quoting Ardison v. Brown, 6 Vet.App. 405, 407 (1994) and explaining that an adequate

medical opinion is one that "describes the disability . . . in sufficient detail so that the Board's

'evaluation of the claimed disability will be a fully informed one'").  Specifically, he focuses upon

the examiner's statement that "'individuals with hearing loss much worse than [Mr. Geib's] are

successfully employed,'" and contends that "[t]his comment is irrelevant at best and provides no

helpful information for the Board or this Court to determine whether [he] can engage in substantially

gainful employment."  Appellant's Brief (Br.) at 9 (quoting R. at 80). 

Although the Court agrees that, in assessing whether Mr. Geib is able to engage in

substantially gainful employment, it is largely irrelevant that others who have more serious hearing

loss are able to do so, it does not follow that the VA audiological examiner's opinion was inadequate

because this was not the extent of the rationale provided by the examiner.  Indeed, the examiner went

on to describe the specific employment difficulties that Mr. Geib would likely experience due to his

hearing impairments—including that they would "result in some difficulty understanding speech in

noisy settings or over the phone"—but explained that employment would still be feasible for him

"in a loosely[ ]supervised situation, requiring minimal interaction with the public."  R. at 80.  This

portion of the opinion sufficiently described the impact of Mr. Geib's hearing impairments so as to

allow the Board to make an informed decision regarding his entitlement to a total disability rating

based on individual unemployability.  See Stefl, 21 Vet.App. 123.

With regard to the VA cold weather examination that addressed the impact of Mr. Geib's

bilateral trenchfoot on his ability to engage in substantially gainful employment, Mr. Geib

acknowledges that the examiner concluded that he "'would certainly be affected by his trenchfoot,

and the fact that he could not do a mildly or moderately physical job that would include standing or
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walking for long periods of time,'" but that he "'should be able to obtain and maintain gainful

employment at a sedentary job.'"  Appellant's Br. at 9 (quoting R. at 82-83).  He argues  that,

although "[t]he examiner provides some analysis as to how [his] bilateral foot condition affects his

ability to work[,] . . . unfortunately that analysis is inadequate to support his ultimate conclusion." 

Appellant's Br. at 10.  However, Mr. Geib does not explain what further analysis was necessary and

instead reiterates his earlier arguments regarding the inadequacy of the Board's reasons or bases that

were addressed in part II.A above.  In short, this argument is undeveloped and, at most, a rehashing

of those already rejected above.  The Court therefore will not consider it further.  See Locklear v.

Nicholson, 20 Vet.App. 410, 416 (2006) (providing that the Court need not address arguments that

are "far too terse to warrant detailed analysis by the Court"); see also Hilkert, 12 Vet.App. at 151.

C. Compliance with Board Remand Instructions

Mr. Geib next argues that the Board failed to ensure compliance with the July 2009 Board

remand instructions.  Indeed, a Board remand "confers on the . . . claimant, as a matter of law, the

right to compliance with the remand orders" and when such remand orders "are not complied with,

the Board itself errs in failing to [e]nsure compliance," thereby necessitating remand.  Stegall v.

West, 11 Vet.App. 268, 271 (1998).  

However, the July 2009 Board remand instructions primarily pertained to Mr. Geib's claims

for benefits for the residuals of in-service pneumonia and an in-service explosion.  See R. at 107-08. 

The Board did remand the issue of Mr. Geib's entitlement to a total disability rating based on

individual unemployability because it concluded that this issue was inextricably intertwined with the

adjudication of these two remanded claims.  However, the only aspect of the Board's remand

instructions that pertained to the issue of Mr. Geib's entitlement to a total disability rating based on

individual unemployability was that which ordered the Board to inform Mr. Geib that he was entitled

to submit evidence in support of his claim and to "specifically . . . request[ that he] . . . provide any

information that indicates that he is unable to work due to his service[-]connected disabilities and/or

any evidence that explains how these disabilities prevent him from working."  R. at 107.  

Mr. Geib does not argue that the Board failed to provide this notice or request such

information; instead, he seems to argue that the Board somehow failed to comply with its previous

remand orders because the medical opinions offered in relation to his request for a total disability
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rating based on individual unemployability were inadequate.  This argument is confusing,

unsupported by the record, and therefore unpersuasive.  Further, as outlined above, the Court has

already concluded that the May 2010 VA audiological and June 2010 VA cold weather examinations

were adequate.  For these reasons, the Court concludes that Mr. Geib has failed to demonstrate

prejudicial Board error.  See Hilkert, 12 Vet.App. at 151. 

D. Extraschedular Consideration

Mr. Geib's final argument is that the Board failed to consider whether he was entitled to a

total disability rating on an extraschedular basis.  This argument reflects a fundamental

misunderstanding of extraschedular consideration as it pertains to requests for total disability ratings

based on individual unemployability.

Even where a service-connected disability is less than total, a veteran may be entitled to a

total disability rating if he is "unable to secure or follow a substantially gainful occupation as a result

of service-connected disabilities," so long as certain schedular rating requirements are met. 

Specifically, if there is only one service-connected disability, that disability must be rated 60% or

more disabling, or, if there are two or more disabilities, there must be at least one disability ratable

at 40% and additional disability sufficient to bring the combined disability rating to 70% or more. 

38 C.F.R. § 4.16(a) (2011).  However, even if a veteran fails to meet the percentage requirements

set forth in subsection (a) of § 4.16, subsection (b) establishes that "[i]t is the . . . policy of the

Department of Veterans Affairs that all veterans who are unable to secure and follow a substantially

gainful occupation by reason of service-connected disabilities shall be rated totally disabled." 

38 C.F.R. § 4.16(b).  Accordingly, this provision directs the Board to "submit to the Director,

Compensation and Pension Service, for extra[]schedular consideration all cases of veterans who are

unemployable by reason of service-connected disabilities, but who fail to meet the percentage

standards set forth in paragraph (a) of this section."  Id. (emphasis added).

Here, the Board rightly concluded that Mr. Geib's service-connected disabilities included

bilateral hearing loss, evaluated as 80% disabling; tinnitus, evaluated as 10% disabling; and left and

right trenchfoot, each evaluated as 10% disabling, all of which combined for a 90% disability rating. 

R. at 13.  As the Board then concluded, Mr. Geib "has a single disability ratable at 40[%] or more

and a combined evaluation of 70% or more," meaning that "he meets the schedular criteria for
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consideration of a total [disability] rating" based on individual unemployability.  R. at 13.  Because

Mr. Geib met the percentage standards of § 4.16(a), there was no reason for it to consider the

extraschedular considerations outlined in § 4.16(b).  

To the extent that Mr. Geib relies on the three-step analysis set forth in Thun v. Peake,

22 Vet.App. 111, 115-16 (2008), that case pertains to the extraschedular provisions of 38 C.F.R.

§ 3.321(b)(1), which are not relevant to total disability ratings based on individual unemployability.

See Thun, 22 Vet.App. at 117 (explaining the distinction between extraschedular ratings under

§ 3.321(b)(1) and total disability based on individual unemployability under § 4.16).

III.  CONCLUSION

Upon consideration of the foregoing, the March 21, 2011, Board decision is AFFIRMED.

DATED: June 7, 2012

Copies to:

Robert V. Chisholm, Esq.

VA General Counsel (027)
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