
Designated for electronic publication only

UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

NO. 13-328

RONALD FRADKIN, APPELLANT,

V.

ERIC K. SHINSEKI,
SECRETARY OF VETERANS AFFAIRS, APPELLEE.

Before SCHOELEN, Judge.

MEMORANDUM DECISION

Note:  Pursuant to U.S. Vet. App. R. 30(a),
this action may not be cited as precedent.

SCHOELEN, Judge:  The pro se appellant, Ronald Fradkin, appeals a January 25, 2013,

Board of Veterans' Appeals (Board) decision that denied entitlement to an effective date earlier than

April 28, 1995, for the award of disability compensation for major depression.  Record of

Proceedings (R.) at 3-33.  The Board also denied the appellant's motion to reverse or revise a

November 22, 1971, rating decision on the basis of clear and unmistakable error (CUE).  Id.  The

appellant does not address the Board's denial of his CUE motion.  Accordingly, he has abandoned

any challenge to the Board's decision regarding this matter and the Court need not address the Board

decision on the matter.  See Ford v. Gober, 10 Vet.App. 531, 535 (1997) (claims not addressed in

appellant's pleadings are considered abandoned); Bucklinger v. Brown, 5 Vet.App. 435 (1993).  This

appeal is timely, and the Court has jurisdiction to review the Board's decision pursuant to 38 U.S.C.

§§ 7252(a) and 7266(a).  Both parties filed briefs, and the appellant filed a reply brief.  Single-judge

disposition is appropriate.  See Frankel v. Derwinski, 1 Vet.App. 23, 25-26 (1990).  Because the

Board clearly erred when it determined that a November 22, 1971, rating decision implicitly denied

the appellant's claims for chronic anxiety and depressive neurosis, the Court will reverse the Board's

decision that denied an effective date earlier than April 28, 1995, for the award of disability



compensation for major depression and remand the matter for further adjudication consistent with

this decision.

 

I.  BACKGROUND

The appellant served on active duty in the U.S. Air Force from June 5, 1967, to January 8,

1971.  R. at 504.  In 2002, he was awarded disability compensation for recurrent major depression,

effective April 28, 1995, the date of filing of a reopened claim.  R. at 1249-59, 1271-80.  This is the

fourth time the appellant's appeal of the effective date decision is before the Court.  See Fradkin v.

Shinseki, No. 11-910, 2012 WL 1514823 (U.S. Vet. App. May 1, 2012) (mem. dec.) (Fradkin I);

Fradkin v. Shinseki, No. 09-0096, 2010 WL 2316256 (U.S. Vet. App. June 9, 2010) (mem. dec.);

see also Fradkin v. Nicholson, No. 04-730, 2006 WL 3007303 (U.S. Vet. App. Sept. 30, 2006)

(order).  Therefore, the Court will not provide a detailed recitation of the facts, except where

pertinent to the Court's analysis.   

In short, the appellant has claimed that his original October 1971 application for service

connection for a "nervous condition" included claims for chronic anxiety and depressive neurosis,

which were not adjudicated in a November 22, 1971, rating decision that denied entitlement to

compensation for a schizoid personality disorder.  See R. at 370, 374-77, 378.  The appellant has

maintained that he is entitled to a January 9, 1971, effective date, the day following his discharge

from military service, because his application for benefits was received by VA within one year after

his discharge from service and remained pending until the 2002 award of disability compensation

for major depression.  See 38 U.S.C. § 5110(b)(1); Appellant's Brief (Br.) at 2.   

In May 2012, the Court vacated a March 2011 Board decision, which denied an effective date

earlier than April 28, 1995, for the award of disability compensation for major depression, and

remanded the matter because the Board "failed to provide an adequate statement of reasons and bases

for its determination that the appellant's 1971 application for compensation benefits for a 'nervous

condition' included reasonably construed claims for chronic anxiety, depressive neurosis, and

schizoid personality disorder, and that the November 22, 1971,  rating decision implicitly denied[1]

  The November 22, 1971, rating decision identified the issue as "[s]ervice connection for1

nervous condition," and found that the "[v]eteran's official [s]ervice [r]ecords show he was observed
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the claims for chronic anxiety and depressive neurosis."  Fradkin I, 2012 WL 1514823, at *1.  The

Court found that it was "entirely unclear . . . what information in the rating decision the Board

regards as alluding to the appellant's overall psychiatric disability in such a way that the appellant

reasonably could have inferred that the RO determined he did not have a specific anxiety disorder

or depressive neurosis that was present in or could be linked to service."  Id. at *4.  The Court

instructed the Board to "discuss the four factors identified in Cogburn [v. Shinseki, 24 Vet.App. 205,

212-14 (2010)], in determining whether the appellant's 1971 claim was finally adjudicated in the

November 22, 1971, rating decision."  Id. at *5; see Cogburn,  24 Vet.App. at 212-14 (identifying

four factors for consideration when determining whether a claim was implicitly denied: (1) "The

relatedness of the claims"; (2) "whether the adjudication alluded to the pending claim in such a way

that it could reasonably be inferred that the prior claim was denied"; (3) "the timing of the claims";

and (4) whether "the claimant is represented").

In the January 25, 2013, decision here on appeal, the Board again denied entitlement to an

effective date prior to April 28, 1995, for an award of disability compensation for major depression. 

R. at 3-33.  In rendering its decision, the Board determined that (1) the appellant's October 4, 1971,

application for compensation benefits for a "nervous condition" is "reasonably construed as a claim

for service connection for chronic anxiety, a depressive neurosis[,] and a schizoid personality

in August . . . 1968 for an emotional problem and found to have [s]chizoid [p]ersonality [d]isorder." 
R. at 378.  The rating decision then states: "Constitutional or developmental abnormality – not a
disability under the law[.] SCHIZOID PERSONALITY DISORDER."  Id.  

On December 27, 1971, the regional office (RO) sent the appellant a notice letter, which
stated:

This will advise you of the decision in your claim for disability.  Based upon a
complete review of your service records and the other evidence contained in your
file, it has been necessary to deny your claim.

This denial was based upon a determination that your [n]ervous condition is not
considered a disability within the meaning of the law.

R. at 370.  

3



disorder";  (2) the November 22, 1971, rating decision denied the appellant's claim for a "nervous

condition" and "implicitly addressed service connection for chronic anxiety, a depressive neurosis[,]

and a schizoid personality disorder"; and (3) the timing and contents of the December 27, 1971,

notice letter "were sufficient that, under the facts of this case, a reasonable person would have known

that service connection was being denied for any 'nervous condition' including a depressive neurosis

diagnosed after service as well as for chronic anxiety and schizoid personality disorder noted in

service."  R. at 5, 12-24.  As a result, the Board concluded that an effective date earlier than April

28, 1995, the date of the appellant's claim to reopen, was not assignable as a matter of law.  R. at 6,

25-27. 

II.  ANALYSIS

The appellant seeks reversal of the Board's decision, arguing that the Board clearly erred

when it determined that his claims for chronic anxiety and depressive neurosis were implicitly denied

in the November 22, 1971, rating decision.  Appellant's Br. at 8-20.  He argues that he was not put

on notice that VA was denying entitlement to service connection for chronic anxiety or depressive

neurosis because there is nothing in the rating decision or notice of disallowance that refers or

alludes to either diagnosis.  Id.  

The Secretary concedes that the appellant's 1971 claims for chronic anxiety and depressive

neurosis were not implicitly denied in the November 1971 rating decision and that the Board clearly

erred in its application of the factors identified in Cogburn.  Secretary's Br. at 8-11.  Accordingly,

the Secretary asserts that "remand of [the a]ppellant's earlier effective date claim is warranted for

readjudication and any necessary development."  Id. at 10.  In his reply brief, the appellant maintains

that remand is not necessary, noting that the issue of his entitlement to an earlier effective date is not

a claim, but merely "one aspect or issue of [his] claim for service connection beginning with the

1971 application and ending with the 2002 award."  Reply Br. at 2.

Upon review, the Court will accept the Secretary's concession of Board error.  The Court

agrees that nothing in the language of the November 1971 rating decision nor in the December 1971

notice letter provided sufficient information for a reasonable claimant to know that a claim for any

nervous condition, including chronic anxiety or depressive neurosis, was denied.  R. at 370, 378; cf.

4



Adams v. Shinseki, 568 F.3d 956, 963 (Fed. Cir. 2009) (finding that a Board decision that noted it

reviewed all the medical reports and the affidavit, and concluded that the evidence did not disclose

active rheumatic fever or other cardiac pathology during service, "'reasonably informed the

appellant that a claim for any heart condition, including endocarditis, was denied'" (quoting Adams

v. Peake, No. 06-0095, 2008 WL 2128005, at *4 (U.S. Vet. App. Feb. 20, 2008) (emphasis added))

and finding the facts in Deshotel v. Nicholson, 457 F.3d 1258 (Fed. Cir. 2006) similar because in

Deshotel "the [RO] noted, when it granted [VA benefits] for a head injury, that the claimant's

medical examination showed no evidence of psychiatric symptom[s]," and "[u]nder those

circumstances, a reasonable veteran would have known that his claim for disability compensation

for a psychiatric disorder was denied").  

The Board acknowledged that the notice of disallowance did not distinguish between a

schizoid personality disorder, and chronic anxiety or depressive neurosis, but nonetheless found that

the appellant was plainly informed that his claim for service connection for any "nervous condition"

had been denied.  R. at 5, 20.  The Board's decision is erroneous because the Board ignored

significant differences between the notice provided in this case and the content of the notice provided

in Adams and Deshotel.  Unlike Adams or Deshotel, the only evidence or diagnosis addressed by the

RO in this case identified a schizoid personality disorder.  R. at 378.  In addition, the sole basis

provided for the denial was that the appellant's condition was not a disability under the law as the

condition was a "[c]onstitutional or developmental abnormality."  R. at 370, 378.  This analysis,

however, only applied to the diagnosis of schizoid personality disorder.  Compare 38 C.F.R.

§ 3.303(c) (1971) (providing that "personality disorders and mental deficiency as such are not

diseases or injuries within the meaning of applicable legislation" and, therefore, are not

compensable), with 38 C.F.R. § 4.132, Diagnostic Codes 9400 (anxiety reaction), 9405 (depressive

reaction), and 9406 (providing the general rating formula for psychoneurotic disorders) (1971). 

Under these circumstances, the Court finds that the Board erred when it found that the adjudication

adequately alluded to the appellant's claims for chronic anxiety and depressive neurosis such that a

reasonable person could infer that the claims had been denied.

The Court further agrees that the Board erred when it determined that the first and fourth

Cogburn factors also weighed in favor of finding an implicit denial.  R. at 17-19, 21-22.  Concerning
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the relatedness of the claims, the Board stated that any distinction between anxiety, depressive

neurosis, and schizoid personality disorders is meaningless, but failed to analyze or discuss why the

distinction is meaningless.  R. at 18.  Given that personality disorders are not disabilities under the

law, and anxiety and depressive neurosis are compensable disabilities, the distinction is not

meaningless, particularly where the 1971 rating decision and notice of disallowance stated that the

appellant's claim was denied solely because his condition was not a disability under the law.  R. at

370, 378; see also Cogburn, 24 Vet.App. at 216 (instructing the Board to consider on remand

"whether a reasonable person would have been put on notice that his 1974 claim for a 'severe

nervous condition' and any informal claim for schizophrenia were adjudicated by the November 1985

Board decision that denied compensation benefits for post-traumatic stress disorder [(PTSD)]" based

on legal criteria unique to PTSD).

Finally, with regard to the fourth factor, the Court agrees with the appellant and the Secretary,

that the record does not show that he was represented by an attorney when the November 22, 1971,

rating decision issued.  See Cogburn, 24 Vet.App. at 217 (finding that whether a claimant is

represented by an attorney is relevant to determining "what disability was initially claimed and how

any decision based on the implicit denial doctrine is interpreted").  The Board's finding that the

appellant received assistance by the Massachusetts Department of Veterans Services is inapposite.

R. at 21-22; see Comer v. Peake, 552 F.3d 1362, 1369 (Fed. Cir. 2009) (holding that "representation

by an organizational aide is not equivalent to representation by a licensed attorney.  Although aides

from veterans service organizations provide invaluable assistance to claimants . . . they are 'not

generally trained or licensed in the practice of law.'" (quoting Cook v. Brown, 68 F.3d 447, 451 (Fed.

Cir. 1995))).    

Based on the foregoing, the Court holds that the Board clearly erred in determining that the

appellant's claims for chronic anxiety and depressive neurosis were implicitly denied in the

November 22, 1971, rating decision.  Gilbert v. Derwinski, 1 Vet.App. 49, 52 (1990) ("'A finding

is "clearly erroneous" when although there is evidence to support it, the reviewing court on the entire

evidence is left with the definite and firm conviction that a mistake has been committed.'" (quoting

United States v. U.S. Gypsum Co., 333 U.S. 364, 395 (1948))).  As a result, the appellant's claims

remained pending from October 1971 to March 2002 when the Board awarded entitlement to
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disability compensation for major depression.  R. at 1271-80; see Adams v. Shinseki, 568 F.3d at 960

("If a claim is left pending, it can be addressed when a subsequent claim for the same disability is

adjudicated by [VA], in which case the effective date for any award of benefits will be the effective

date applicable to the original claim."); see also Myers v. Principi, 16 Vet.App. 228, 236 (2002)

("[B]ecause th[e] 1958 claim was still open in . . . 1997 when the RO awarded service connection

. . . the veteran's original service-connection claim is part of the current claim stream.").  

Accordingly, the Court will reverse the Board's decision that the appellant is not entitled to

an effective date earlier than April 28, 1995, for the award of disability compensation benefits for

major depression and remand the matter for (1) assignment of an effective date applicable to the

appellant's original claim filed in October 1971, which was within one year following his discharge

from military service, and (2) a determination of the appropriate disability rating or ratings.  See

38 U.S.C. § 5110(b)(1).

With regard to whether the record warrants an effective date other than the day after the

appellant's discharge, the Court notes that the March 2002 Board decision, which awarded

entitlement to disability compensation for major depression, found that the record showed

psychiatric treatment in service and postservice treatment for "ongoing difficulties with major

depression, an anxiety disorder, and a personality disorder."  R. at 1277.  The 2002 Board further

noted that "[b]oth a VA examiner in January 2001 and a private treating psychologist in October

2001 concluded that the veteran currently has an acquired psychiatric disorder, major depression,

which was present in service and continued to the present time."  Id.  

On remand, the Board is reminded to consider the applicability of staged ratings and whether

the Secretary's duty to assist requires VA to obtain a retrospective medical opinion.  See Chotta v.

Peake, 22 Vet.App. 80, 85 (2008) (if a disability rating cannot be awarded based on the available

evidence, VA must determine whether a medical opinion is necessary to make a decision, to include

obtaining a retrospective medical opinion); Fenderson v. West, 12 Vet.App. 119, 126 (1999). 

Moreover, in pursuing the matter on remand, the appellant is free to submit additional evidence and

argument on the remanded matters, and the Board is required to consider any such relevant evidence

and argument.  See Kay v. Principi, 16 Vet.App. 529, 534 (2002) (stating that, on remand, the Board

must consider additional evidence and argument in assessing entitlement to benefit sought);
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Kutscherousky v. West, 12 Vet.App. 369, 372-73 (1999) (per curiam order).  The Court has held that

"[a] remand is meant to entail a critical examination of the justification for the decision."  Fletcher

v. Derwinski, 1 Vet.App. 394, 397 (1991).  The Board must proceed expeditiously, in accordance

with 38 U.S.C. § 7112 (requiring Secretary to provide for "expeditious treatment" of claims

remanded by the Court).

III.  CONCLUSION

After consideration of the appellant's and the Secretary's pleadings, and a review of the

record, the Board's January 25, 2013, decision is REVERSED with respect to the matter appealed

to the Court and the matter is REMANDED for further proceedings consistent with this decision. 

DATED: February 19, 2014 

Copies to:

Ronald Fradkin

VA General Counsel (027)
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