
Dept. Of Vet.  Affairs (346) 

Jackson Federal Bldg. 

915 Second Ave. 

Seattle, Washington 98174-1060 

 

April 22, 2014 

Re: Gordon A. Graham 

Claim #  

 

NOTICE OF DISAGREEMENT AND  

REQUEST FOR APPELLATE REVIEW 

 

Dear Sirs,  

 

I write to file this, my formal Notice of Disagreement, with your September 9, 2013 

decision denying my motion to revise the October 3, 2008 grant of service 

connection and subsequent March 29, 2010 Decision Review Officer review.  

First, as a pro se Veteran, I am to be accorded more judicial leeway than I 

would be if legally represented by an attorney (See Comer v. Peake  F. 3d 2009). 

Based on that premise, I must revise my CUE motion to include the underlying 

VA rating issued October 3, 2008 as well.  

History of Claims 

I served in the Air Force from October of 1969 to February 1973 including service 

in Vietnam. I filed for Porphyria Cutanea Tarda, secondary to Hepatitis B or C on 

a direct basis-or-in the alternative, on a presumptive basis due to herbicide 

exposure on March 311st, 1994 (see RBA @3400). Until October 3rd 2008, no 

adjudication of the claim on a direct basis had occurred. Nevertheless, the  
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Appeals Management Center granted 100% Permanent and Total retroactive to 

March 31st, 1994 (see BVA Docket Number 11-02 889A) for HCV alone. 

New and material evidence regarding my duty in the Republic of Vietnam was 

submitted on December 2nd, 1994 and received by VARO Seattle on December 

7th, 1994 (RBA @ 868, 3387, 3389, 3391). The January 9th, 1995 Statement of the 

Case (SOC) acknowledged the new and material evidence submitted and a 

new decision was promised “soon”. That new decision never materialized (see 

RBA @ 3383). 

The claims for Hepatitis C (HCV), Porphyria Cutanea Tarda (hereinafter PCT) and 

a compensable rating for tinnitus were reopened on February 23, 2007 due to 

the inaction of VA personnel for twelve years. 

Tinnitus was granted June 2007 with an effective date of March 31st, 1994 and 

VA finally acknowledged my service in the Republic of Vietnam. The decisions 

for service connection for HCV and PCT were deferred at that time. A grant of 

100% for HCV was awarded June 2008 followed by an award for PCT on 

October 3rd, 2008. 

On appeal to the Court of Appeals for Veterans Claims (CAVC), the effective 

date of the HCV grant was made retroactive to March 31, 1994 based on VA’s 

failure to readjudicate the claims after submittal of new and material evidence 

and/or failure to issue a Supplemental Statement of the Case (see VA General 

Counsel Precedent 9-97).  

Nowhere in the November 21, 2013 BVA decision was the PCT discussed. The 

Seattle RO and the Veterans Law Judge maintained that I failed to file a Form 9 

within sixty days of receipt of my Statement of the Case (SOC) dated March 29, 

2010. As I was an inpatient of the Seattle Washington VAMC, I was 

incapacitated and unable to file it. Please review my VA VISTA medical records 

from April 19th to August 2010. The VA has since refused to grant equitable tolling 

for this.   

I am now service connected for tinnitus and Hepatitis C with a twenty year 

protected rating. I feel the October 3rd, 2008 rating decision and the subsequent 

March 29th, 2010 DRO review are a product of clear and unmistakable error. 
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Clear and Unmistakable Error in the October 2008 decision. 

My Motion to Revise focuses on the October 3, 2008 grant of service connection 

for the PCT and the subsequent DRO decision of March 29, 2010. To wit, the 

October 3, 2008 decision is clearly and unmistakably erroneous on its face as it 

does not comprehend Doctor Morgan’s compensation examination findings of 

total disability on July 18, 2008. 

Clear and unmistakable error (CUE) cases must be pled with great specificity 

according to VA law. Nebulous arguments that do not address the tenets of 

motions to revise are not legally sufficient. Being unschooled in law, a pro se 

claimant must therefore be given great allowance to shape his arguments as he 

progresses through the process. See Jaquey v Principi  F3d (2002). All arguments 

however must overcome the hurdle and prove the three main ingredients of 

CUE.  

 

WHAT CONSTITUTES CUE AND WHAT DOES NOT 

38 CFR 20.1403 states: 

 § 20.1403 Rule 1403. What constitutes clear and unmistakable error; what does not. 

(a) General. Clear and unmistakable error is a very specific and rare kind of error. It is the 

kind of error, of fact or of law, that when called to the attention of later reviewers compels 

the conclusion, to which reasonable minds could not differ, that the result would have been 

manifestly different but for the error. Generally, either the correct facts, as they were 

known at the time, were not before the Board, or the statutory and regulatory provisions 

extant at the time were incorrectly applied. 

 

Russell v. Derwinski (1992) set the definition for CUE as it stands today. To wit: 

Russell states that an error either undebatably exists or there is no error within the 

meaning of  38 CFR § 3.105(a).  The words "clear and unmistakable error" are 

self-defining. They are errors that are undebatable, so that it can be said that 

reasonable minds could only conclude that the original decision was fatally 

flawed at the time it was made. A determination that there was a "clear and  
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unmistakable error" must be based on the record and the law that existed at the 

time of the prior AOJ or BVA decision. Once a determination is made that there 

was such a "clear and unmistakable error" in a prior decision that would change 

the outcome, then that decision is revised to conform to what the decision 

should have been. 

 The Secretary, in his brief, equates the adjectives "clear and unmistakable" to 

"obvious" as used in 38 U.S.C. § 7103(c) (formerly § 4003(c)). That statute, which 

authorizes the BVA to correct "an obvious error in the record," perforce means 

an "obvious" error, the existence of which, as noted above, is undebatable, or, 

about which reasonable minds cannot differ. See Br. at 18. In view of this 

standard, the "benefit of the doubt" rule of 38 U.S.C. § 5107(b) (formerly § 

3007(b)) could never be applicable; an error either undebatably exists or there 

was no error within the meaning of § 3.105(a). 

Russell v. Derwinski (1992) 

 

CORRECT FACTS  AS THEY WERE KNOWN  

ON JULY 18, 2008 C&P EXAMINATION 

 

In the September 9, 2013 decision denying my motion for revision, the very first 

item on the list of evidence that was considered is the compensation 

examination dated July 18, 2008. In that examination, Doctor James C. Morgan, 

MD of QTC Services, an agency subcontracted to perform compensation 

exams for the VA, made certain findings that were clearly and unambiguously 

stated at the conclusion of his examination (RBA @1074-75). His findings were 

summarized at the end of the report under DIAGNOSIS. To wit: 

“For the claimant’s claimed condition of PORPHYRIA CUTANEA TARDA 

SECONDARY TO HEPATITIS C. The diagnosis is PORPHYRIA CUTANEA TARDA. The 

subjective factors are history of Hepatitis C and biopsy proven porphyria 

cutanea tarda. The objective factors are scars from old bullae on hands.” 
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Below that under REMARKS, is the following statement: 

“The effect of the condition on the claimant’s usual occupation is totally 

disabled. The effect on the claimant’s daily activity is no heavy house and yard 

work, must avoid the sun.” 

A finding of total disability is a finding of fact and can only be overturned or 

rebutted by conclusive evidence that it was arrived at in error. VA maintains the 

decision to award 10% for phlebotomies was correct. 

STATUTORY AND REGULATORY PROVISIONS  

EXTANT AT THE TIME INCORRECTLY APPLIED 

38 CFR § 4.15 discusses what is and what is not considered total disability. To wit: 

§ 4.15 Total disability ratings. 

The ability to overcome the handicap of disability varies widely among individuals. The 

rating, however, is based primarily upon the average impairment in earning capacity, that 

is, upon the economic or industrial handicap which must be overcome and not from 

individual success in overcoming it. However, full consideration must be given to unusual 

physical or mental effects in individual cases, to peculiar effects of occupational activities, 

to defects in physical or mental endowment preventing the usual amount of success in 

overcoming the handicap of disability and to the effect of combinations of disability. Total 

disability will be considered to exist when there is present any impairment of mind or body 

which is sufficient to render it impossible for the average person to follow a substantially 

gainful occupation; Provided, That permanent total disability shall be taken to exist when 

the impairment is reasonably certain to continue throughout the life of the disabled 

person. The following will be considered to be permanent total disability: the permanent 

loss of the use of both hands, or of both feet, or of one hand and one foot, or of the sight 

of both eyes, or becoming permanently helpless or permanently bedridden. Other total 

disability ratings are scheduled in the various bodily systems of this schedule. (emphasis 

mine) 

Thus a normal reading of VA’s regulations clearly comprehends the meaning 

and import of a total disability rating arrived at through a VA compensation 

examination. Since the VA examiner did not find error in Dr. Morgan’s total 

disability assessment, the VA accepted it at face value but incorrectly (and 

erroneously) awarded a 10% rating for scarring.  
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The VA frequently uses the Merriam Webster dictionary to clarify the meaning of 

words or phrases. Their dictionary has this to say about total disability: 

Full Definition of TOTAL DISABILITY 

:  incapacity to perform the duties of any substantially gainful occupation either 

permanently or temporarily due to accident or illness — 

 

The VA examiner, after thorough review, came to the erroneous conclusion that 

a finding of total disability by a medical professional only warranted a 10% 

rating. Furthermore, on review, a Decision Review Officer, who is usually of a 

higher rank and thus more experienced, came to the conclusion that the initial 

rating was inappropriate and reduced it to 0%. Granted, the DRO did revise the 

grant to 40% based on monthly phlebotomies. This was an entirely different 

Diagnostic Code which did not pyramid the ratings decision but it was still less 

than the total disability rating diagnosed by the compensation examination. At 

no time did the DRO find fault with the initial ratings grant.  

38 CFR §4.2 has this to say about interpretation of examination reports: 

 § 4.2 Interpretation of examination reports. 

Different examiners, at different times, will not describe the same disability in the same 

language. Features of the disability which must have persisted unchanged may be 

overlooked or a change for the better or worse may not be accurately appreciated or 

described. It is the responsibility of the rating specialist to interpret reports of examination 

in the light of the whole recorded history, reconciling the various reports into a consistent 

picture so that the current rating may accurately reflect the elements of disability present. 

Each disability must be considered from the point of view of the veteran working or 

seeking work. If a diagnosis is not supported by the findings on the examination report or 

if the report does not contain sufficient detail, it is incumbent upon the rating board to 

return the report as inadequate for evaluation purposes.  

Here, the Veterans Service Representative (VSR), and over a year later, the DRO,   

both held that a medical finding of total disability warranted far less than a 100% 

rating. This falls within the definition of clearly and unmistakably erroneous and 

contradicts 38 CFR §§4.2 and 4.15.  
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38 CFR § 3.105(a) Revision of Decisions also comprehends this discrepancy: 

(a) Error. Previous determinations which are final and binding, including decisions of 

service connection, degree of disability, age, marriage, relationship, service, dependency, 

line of duty, and other issues, will be accepted as correct in the absence of clear and 

unmistakable error. Where evidence establishes such error, the prior decision will be 

reversed or amended. For the purpose of authorizing benefits, the rating or other 

adjudicative decision which constitutes a reversal of a prior decision on the grounds of 

clear and unmistakable error has the same effect as if the corrected decision had been 

made on the date of the reversed decision. Except as provided in paragraphs (d) and (e) of 

this section, where an award is reduced or discontinued because of administrative error or 

error in judgment, the provisions of § 3.500(b)(2) will apply. 

 

Here, a clear reading of VA’s own regulations states in very plain English that an 

error in assigning the degree of disability constitutes CUE. As the decision was in 

error from the beginning (in October 2008), the correct date of the decision 

must be March 31, 1994-the original date of claim. The claim for PCT has been 

continuously prosecuted and proven to be service connected since the filing 

date of 1994. As this is still the uninterrupted, original claim stream, the effective 

date can only be the original date of filing which is March 31st, 1994. 

PRESUMPTION OF REGULARITY 

The United States Court of Appeals for Veterans Claims (Court) has held that 

"there is a presumption of regularity which holds that government officials are 

presumed to have properly discharged their official duties."  Ashley, 2 Vet. App. 

at 308-09 (quoting United States v. Chemical Foundation, Inc., 272 U.S. 1, 14-15, 

71 (1926)).  See also See Cox v. Nicholson, 20 Vet. App. 563, 568-69 (2007) 

(holding that medical examinations may be conducted by licensed healthcare 

professionals competent to provide diagnoses, statements, or opinions).  The 

presumption of regularity attaches to "all manner of VA processes and 

procedures."  See Woods v. Gober, 14 Vet. App. 214, 220 (2000).   

 

http://www.law.cornell.edu/cfr/text/38/3.500#b_2


   Page 8 

 

Thus, it follows that the presumption is applicable to the July 18, 2008 VA 

compensation examination.  Absent clear and unmistakable evidence to the 

contrary, VA is entitled to the presumption that Doctor Morgan properly 

performed the examination necessary to diagnose my PCT disorder.  In addition, 

the VA  is entitled to the presumption that the medical examination provided 

was of sufficient length and quality to provide findings allowing for both the 

diagnosis of my PCT disorder and the formulation of an opinion regarding the 

disorder's etiology.  Dr. Morgan more than fulfilled his obligation to do so. In no 

uncertain terms, he diagnosed the PCT as secondary to my service connected 

HCV and accurately assessed the effects of the condition on my everyday life. 

As his decision was requested by VA officials and they have not come forward 

to rebut his findings, it is presumed to still be adequate and correct in all 

respects. 

The Presumption of Regularity attaches to the compensation examination unless 

or until it can be rebutted by evidence that the presumption cannot be 

sustained. VA has never implied that the compensation examination was in any 

way arbitrary or capricious. VA has not sought to revise the examination findings 

or rebut Dr. Morgan’s assessment. In fact, the VBA has notably not asked for a 

new compensation examination. Thus, as a finding of fact, total disability cannot 

be overturned or revised unless it can be proven false. VA makes no attempt to 

do so and in fact, argues the examination adequate for rating purposes and 

was correct in all respects. Unfortunately, the only thing missing is the 

commensurate rating.  

Therefore the Presumption of Regularity attaches to Dr. Morgan’s examination 

and the finding of “totally disabled” is sustained. VA clearly does not argue 

otherwise. The compensation examination is listed as the first item on the 

Evidence of Record (EOR) in the denial of the Motion to Revise and is presumed 

to have been reviewed and accepted as true and correct. It’s placement at 

the forefront of the evidence section rightfully implies it is the most probative of 

all the evidence relied upon to make the October 3, 2008 decision, the March 

29th, 2010 DRO review as well as the denial of the Motion to Revise.  

 



   Page 9 

 

CUE AND 38 CFR § 20.1403(D)(3) 

No discussion on this subject would be complete without parsing the notion that 

any argument for a Motion to Revise was based on an incorrect evaluation of 

the evidence and how the facts were weighed or evaluated. This is the gist of 38 

CFR § 20.1403(D)(3). To wit: 

(d) Examples of situations that are not clear and unmistakable error— 

(3) Evaluation of evidence. A disagreement as to how the facts were weighed or evaluated. 

Nowhere in the Motion for Revision denial is there any mention of a 

disagreement on the evidence or the facts. The VA has consistently maintained 

the October 3rd 2008 decision is correct. Thus there can be no argument as to 

what constitutes “total disability”. As the compensation examination was 

evidence of record (EOR) at the time of the decision and a finding of fact 

uncontested by the VA, this does not constitute a disagreement of how the 

evidence or the facts were weighed or evaluated. Quite simply, VA accepted 

Dr. Morgan’s findings in their entirety and agreed they were correct. To this day 

they do not dispute his findings nor do I. Therefore, there is no material argument 

as to the facts or the evidence used to arrive at the decision.  

This merely amounts to a semantic interpretation of how VA defines total 

disability. Here, in both my October 3rd, 2008 and March 29th, 2010 DRO decision,   

“total disability” apparently was suddenly something substantially less than 100%. 

The Veterans Administration is granted great leeway in its design and 

construction of Part 4 of 38 CFR. Medical terms must be uniform and easy to 

interpret. Foremost, they must be consistent in meaning from one regulation to 

the next to insure judicial conformity. It would not be appropriate to classify one 

disease process as totally disabling at 100% and then change the metric to say 

another disease/injury was total disabling and warranted only a 40% rating as 

was done in my case. Total disability across the broad spectrum of Part 4 must 

always mean 100% schedular. 

VA regulations strive for uniformity of interpretation and similarity when discussing 

a given term. Thus 38 CFR § 4.15 defines “total disability” specifically to clear up  
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any ambiguity in how decisions concerning it should define it. The Presumption 

of Regularity incorporates this as well and presumes that VA medical 

professionals are acquainted with the concept of total disability so as to 

maintain uniformity in ratings decisions. 

In conjunction with my claim, Dr. Morgan’s compensation examination 

thoroughly considered the effects of my PCT on my everyday life. He did not 

mention HCV as the predicate for the total disability finding. The diagnosis 

section referred to one disease entity and one alone. Similarly, the remarks 

section did not conflate my near constant debilitating condition from the HCV 

as the primary disability in my everyday life. His medical conclusions were 

predicated solely on the PCT alone. As such, when combined with the 

deleterious effects of the HCV, they paint a picture of being housebound in fact 

which I am.  

 38 CFR § 4.15 is clear and concise in its definition of what constitutes total 

disability. There is no ambiguity in the regulation nor is there any about my 

medical conditions attributable to PCT . Dr. Morgan’s reasoned discussion, in 

conjunction with the clear meaning of “total disability”described in 38 CFR § 

4.15 leaves only one interpretation of the material facts.  

MANIFESTLY CHANGING THE OUTCOME 

As discussed in Russell, the rationale for a finding of clear and unmistakable error 

must include an argument as to whether the error would have manifestly 

changed the rating decision of October 3rd, 2008.  

The error is not in the decision to grant service connection for PCT. That decision 

was based on a nexus letter submitted by Dr. Sangik Oh as well as Dr. Morgan’s 

diagnosis. While both doctors diagnosed PCT secondary to Hepatitis C, Dr. Oh 

made no medical finding on degree of disability. This was arrived at solely by 

VA’s doctor. As such, no one can dispute the probative analysis or that his 

observations were flawed. This is predicated on VA’s very own Presumption of 

Regularity that Dr. Morgan’s medical bona fides are not suspect.  

Had the VA examiner and/or the Decision Review Officer viewed the 

compensation examination more closely or in its entirety, the decision to grant  
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100% total disability would be a foregone conclusion. Under 38 CFR § 4.2, if the 

VA Examiner felt the report or examination was inadequate for rating purposes, 

they had ample opportunity and the authority to reject it and request a new 

one.   This is the essence of what constitutes a manifestly different outcome. 

Simply put, there was no other conclusion that could have ensued and 

therefore a manifestly different outcome (a 100% disability rating) was the 

inevitable outcome. 

 

OCTOBER  2008 DECISION MANIFESTLY CHANGED  

THE OUTCOME OF ENTITLEMENT TO SPECIAL 

MONTHLY COMPENSATION “S” 

Special Monthly Compensation “S” (Housebound) is covered in 38 CFR § 

3.350(i)(1)(2) and has several measurements by which a Veteran qualifies: 

(i) Total plus 60 percent, or housebound; 38 U.S.C. 1114(s). The special monthly 

compensation provided by 38 U.S.C. 1114(s) is payable where the veteran has a single 

service-connected disability rated as 100 percent and, 

(1) Has additional service-connected disability or disabilities independently ratable at 60 

percent, separate and distinct from the 100 percent service-connected disability and 

involving different anatomical segments or bodily systems, or 

(2) Is permanently housebound by reason of service-connected disability or disabilities. 

This requirement is met when the veteran is substantially confined as a direct result of 

service-connected disabilities to his or her dwelling and the immediate premises or, if 

institutionalized, to the ward or clinical areas, and it is reasonably certain that the disability 

or disabilities and resultant confinement will continue throughout his or her lifetime. 

 

In conjunction with the 100% disability for HCV, an additional 100% total disability 

assigned for PCT qualified me for Special Monthly Compensation “S” for being 

housebound. Dr. Morgan explicitly enunciated this finding when he discussed 

“must avoid sun” in the remarks section of the compensation examination. Thus, 

it can be said that the VA Examiner’s and the Decision Review Officer’s  

http://www.law.cornell.edu/uscode/text/38/1114#s
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decisions also manifestly changed the outcome of my entitlement to Special 

Monthly Compensation (SMC) “S”. 

Special Monthly Compensation is not a rating. It is an entitlement. Once the 

predicate for the award has been met, either by being “housebound in fact” or 

by virtue of the qualifying rating percentage above and beyond 100%,   SMC 

“S” is awarded. It should not require filing a claim to obtain it. It is ostensibly 

determined by the disability picture presented by the medical findings. A 100% 

schedular rating for HCV entails a finding of “near-constant debilitating 

symptoms” which also requires bed rest. This should automatically provoke a 

higher level of review as described in the M-21 manual to ascertain entitlement 

to SMC. An inventory of ratings is almost a given yet there has been no mention 

to date that the claim was given that level of review. 

When juxtaposed with “near constant debilitating symptoms” as described in 

DC 7354 and a finding of “must avoid sun”, reasonable minds can extrapolate 

that I must spend an inordinate amount of time indoors. This is the essence of 

being housebound as measured by the parameters of SMC “S”. In addition, I am 

service connected for both ailments which further argues for a finding of being 

“substantially confined to his or her dwelling”. VA was put on notice of this 

medical situation when I applied for SMC “S” after my discharge from the VA 

Medical Center in June 2009. I filed yet again in February 2010 after almost eight 

months as an inpatient. I was denied based on my not being permanently 

housebound. 

  

I certify that the above is true and correct to the best of my knowledge and 

belief. 

 

Gordon A. Graham 

 



 

 

 




