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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

No. 13-0833

RICHARD L. MOYE, APPELLANT,

V.

SLOAN D. GIBSON,
ACTING SECRETARY OF VETERANS AFFAIRS, APPELLEE.

Before KASOLD, Chief Judge.

MEMORANDUM DECISION

Note: Pursuant to U.S. Vet. App. R. 30(a),
this action may not be cited as precedent.

KASOLD, Chief Judge: Veteran Richard L. Moye appeals through counsel a December 12,

2012, decision of the Board of Veterans' Appeals (Board) that found no clear and unmistakable error

(CUE) in a July 10, 1979, rating decision that denied Mr. Moye benefits for pes planus.  Mr. Moye

argues that the Board erred in failing to recognize that the 1979 VA regional office (RO) misapplied

38 C.F.R. § 3.304(b) (1979) (presumption of soundness), or – in the alternative – misapplied

38 U.S.C. § 1153 (presumption of aggravation).  The Secretary disputes these contentions.  Single-

judge disposition is appropriate.  Frankel v. Derwinski, 1 Vet.App. 23, 25-26 (1990).  For the reasons

stated below, the decision of the Board will be reversed and the matter remanded for further

adjudication.

The Board found that Mr. Moye entered service with an enlistment examination that found

his feet to be normal.  Although he noted on his report of medical history some unspecified foot

problems, he was entitled to the presumption of soundness.  See 38 C.F.R. § 3.304 (1979) (noting

that veterans are presumed sound "except as to defects, infirmities, or disorders noted at entrance"

and further noting that "[h]istory of preservice existence of conditions recorded at the time of

examination does not constitute a notation [for presumption of soundness purposes]").  Mr. Moye's



CUE assertion is that the 1979 RO erred in its consideration of the record evidence and application

of law in denying him benefits for his pes planus.

In rejecting Mr. Moye's arguments, the Board concluded that there was record evidence in

1979 supporting a determination that Mr. Moye's pes planus preexisted service and was not

aggravated by service.  Specifically, the Board noted (1) a Medical Evaluation Board (MEB) report

to that effect, (2) Mr. Moye's application for expeditious discharge, which reflected his knowledge

of the MEB findings, and (3) Mr. Moye's report of medical history noting unspecified foot problems. 

Because there was evidence supporting the 1979 RO decision, the Board concluded that Mr. Moye's

argument amounted to a disagreement with the weighing of the evidence, which cannot constitute

CUE.  As to Mr. Moye's misapplication-of-the-law argument, the Board noted that the 1979 RO

decision did not state whether the presumption of soundness had been considered or whether there

was clear and unmistakable evidence that Mr. Moye's pes planus preexisted service and was not

aggravated by service, but the Board further noted that, at the time of the 1979 RO decision, there

was no requirement to provide a written explanation supporting rating decisions.  The Board also

noted that it was presumed that the RO considered all the evidence, in support of its determination

that Mr. Moye had not demonstrated a misapplication of the law.

The Board's analysis is faulty.  Certainly, the 1979 RO is presumed to have considered the

evidence, Newhouse v. Nicholson, 497 F.3d 1298, 1302 (Fed. Cir. 2007), and, although not stated

by the Board, it is presumed that the RO applied the law correctly, Pierce v. Principi, 240 F.3d 1340,

1355 (Fed. Cir. 2001) ("Final RO decisions are entitled to a presumption of validity."); see also

Natali v. Principi, 375 F.3d 1375, 1380 (Fed. Cir. 2004) (1945 RO's failure to cite to presumption

of soundness and aggravation does not mean that those statutes were not correctly applied).  But

presumptions are rebuttable, and the law in 1979 (as well as today) required evidence of pre-

existence and no aggravation to rise to the level of "clear and unmistakable" in order to overcome

the presumption of soundness that attaches to disabilities that manifested in service and were not

noted upon entry into service.  See Vanerson v. West, 12 Vet.App. 254, 261 (1999) ("[T]he standard

of proof for rebutting the presumption of soundness is . . . evidence that is clear and unmistakable,

i.e., undebatable."); see also Waltzer v. Nicholson, 447 F.3d 1378, 1380 (Fed. Cir. 2006) ("Our

precedent is clear that whether the evidence regarding [the veteran's] preexisting condition rises to
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the level of clear and unmistakable evidence is simply the application of the facts to the legal

standard established by section 1111." (internal quotation marks omitted)); Kent v. Principi,

389 F.3d 1380, 1383 (Fed. Cir. 2004) ("[A] question as to the legal sufficiency of the evidence is a

question of law."); Gilbert v. Shinseki, 26 Vet.App. 48, 52 (2012) ("The presumption of soundness

serves as a shield against any assertion by the Secretary that a veteran's in-service disability that was

not noted upon entry to service preexisted service.").

Here, the Board failed to appreciate that Mr. Moye's argument that the evidence of pre-

existence and no aggravation did not rise to the level of  "clear and unmistakable" – which the Board

termed a disagreement with the weight of the evidence – is a legal argument and a permissible basis

for CUE.  See Bagby v. Derwinski, 1 Vet.App. 225, 227 (1991) ("[W]hether th[]e facts are sufficient

to satisfy the statutory requirement that clear and unmistakable evidence be shown is a legal

determination subject to de novo review."); see also Kent, 389 F.3d at 1384.  

With regard to the evidence cited by the Board, the MEB findings are evidence that Mr.

Moye's pes planus pre-existed service and was not aggravated by service.  But there is no indication

that the MEB findings were predicated on a review of the totality of the evidence, or used the

standard of "clear and unmistakable" evidence, and the Secretary has not submitted any evidence that

such was a regular practice of the military services.  Moreover, absent any discussion supporting the

MEB findings, they are rendered suspect by other contemporaneous record facts, to wit: Mr. Moye

(1) entered service and was physically evaluated upon entry, with no indication that he had pes

planus, (2) was medically examined for foot problems on many occasions while in service, with no

diagnosis of pes planus until more than six months after he entered service and no indication on that

report that pes planus existed before service, and (3) was not present to provide evidence or

argument at the MEB proceedings.

Similarly, although Mr. Moye's application for discharge reflects an acknowledgment of and

acquiescence to the MEB findings, it is a stretch too far to view such acknowledgment and

acquiescence as substantive evidence – or agreement by Mr. Moye – that his pes planus clearly and

unmistakably pre-existed service.  Finally, although Mr. Moye noted on entry a medical history of

some unspecified foot problems that arguably may be evidence of pes planus, any such suggestion

is severely undercut by the fact that Mr. Moye was examined without notation of pes planus, and
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underwent numerous foot examinations over many months in service, again without any notation

of pes planus. Succinctly stated, individually and collectively, the evidence does not rise to clear and

unmistakable evidence that Mr. Moye's pes planus pre-existed service.  Rather, the issue is very

much in doubt based on the record at the time of the 1979 RO decision.  See Kent, Vanerson, and

Bagby, all supra. 

In the absence of clear and unmistakable evidence that Mr. Moye's pes planus pre-existed

service, his pes planus should have been deemed incurred in service as a matter of law.  See Gilbert,

26 Vet.App. at 53 ("[I]f the Secretary is unable to rebut the presumption [of soundness], the disease

or injury that manifested in service is deemed incurred in service, such that the second element of

service connection is established.").  Because the 1979 RO should have deemed Mr. Moye's pes

planus to have been incurred in service as a matter of law, the Board's determination that the 1979

RO decision did not contain CUE is not in accordance with law and will be reversed.  See Palmer

v. Nicholson, 21 Vet.App. 424, 438 (2007) (reversing Board determination "not in accordance with

law"). 

Accordingly, the December 12, 2012, Board determination that the 1979 RO decision did not

contain CUE is REVERSED, and the matter is REMANDED for further adjudication.

DATED: June 9, 2014

Copies to:

Amy F. Odom, Esq.

VA General Counsel (027)
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