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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

NO. 12-3736

ERN L. WEAVER, APPELLANT,

V.

ERIC K. SHINSEKI,
SECRETARY OF VETERANS AFFAIRS, APPELLEE.

Before SCHOELEN, Judge.

MEMORANDUM DECISION

Note:  Pursuant to U.S. Vet. App. R. 30(a),
this action may not be cited as precedent.

SCHOELEN, Judge:  The appellant, Ern L. Weaver, through counsel appeals a November

6, 2012, Board of Veterans' Appeals (Board) decision that denied VA disability compensation

benefits for a right hip disability and a low back disability.  Record of Proceedings (R.) at 3-17.  This

appeal is timely, and the Court has jurisdiction to review the Board's decision pursuant to 38 U.S.C.

§§ 7252(a) and 7266(a).  Both parties filed briefs and the appellant filed a reply brief.  Single-judge

disposition is appropriate.  Frankel v. Derwinski, 1 Vet.App. 23, 25-26 (1990).  For the reasons that

follow, the Court will reverse in part and vacate in part the Board's November 2012 decision and

remand both matters for further proceedings consistent with this decision.  

I.  BACKGROUND

The appellant served on active duty in the U.S. Navy from April 13, 1951, to August 10,

1951.  R. at 635.  His DD Form 214 indicates that he had 10 months and 18 days of "other service"

prior to his naval service.  Id.  On an April 1951 report of medical history, the appellant denied any

history of bone or joint deformity.  R. at 608-09.  At his induction physical, the examiner noted a scar

on his right hip, but did not identify any underlying physical defects.  R. at 610-11, 613-16. 

However, a June 22, 1951, service medical record (SMR) indicates that the appellant provided a



history of "some type of pathology in [the] right hip when nine years old and [that he] had an

operation in which an artificial metal head was substituted for [the] head of femur."  R. at 617.  An

x-ray of the right hip showed "slight flattening of the head of the right femur.  The neck appear[ed]

to be shortened.  The articular surface [wa]s smooth and uniform."  Id.  X-ray findings were

"consistent with an old Legg-Perth[e]s Disease." Id.

An August 1, 1951, SMR diagnosed "coxa vara, caused by Legg-Calve-Perthes Disease

#7490 EPTE."  R. at 618.  The appellant was instructed to appear before the Board of Medical

Survey and it was noted that the "[o]rigin is not the result of own misconduct and was not incurred

in line of duty.  It did exist prior to enlistment and condition was not aggravated by service."  R. at

618.  The August 1 SMR and the August 3, 1951, Report of Board of Medical Survey (Medical

Board) contain an identical summary of his case history, which states that the appellant "was

admitted to the sick list on August 1, 1951, because of pain in the right hip."  R. at 626; see also R.

at 618.  The report states that

[a]ccording to the man's own statement, . . . he first developed pain in the right hip
at the age of nine years.  On the recommendation of his physician, he underwent
some type of surgery of the right hip.  He was kept in bed for one year, following
which he used a right hip brace for the next six months.  Since that time he has
experienced chronic pain in the region of the right hip, aggravated by prolonged
periods of standing, walking[,] and other physical activities.  

Physical examination discloses one half inch shortening of the right leg and a
healed surgical scar on the lateral aspect of the right hip.

X-ray examination of the right hip reveals flattening of the head of the femur,
associated with shortening of the right femoral neck and moderate coxa vara
deformity consistent with a diagnosis of Legg-Calve-Perthes disease. . . .   

It is the judgment and opinion of this Board that this man does not meet the
minimum standards for enlistment or induction . . . , that he is unfit for further Naval
Service by reason of physical disability, and that the physical disability was neither
incurred in, nor aggravated by, a period of active military service.

R. at 626-27; see also R. at 618.

In August 2005, the appellant filed a claim for disability compensation for a right hip

condition.  R. at 582-85.  The appellant asserted that he was discharged from service "with an injury

from the training and working out for the San Diego Base Baseball.  I am not sure which one.  I
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awoke one morning with my hip aching and could hardly walk."  R. at 582.  He explained that an

x-ray of his right hip showed part of the hip joint missing and that it was related to a childhood bone

disease.  R. at 582-83.  

An October 2005 VA medical record reflects that the appellant had a history of right hip

disease when he was eight years old and currently experienced intermittent pain, which was worse

with walking.  R. at 547-50.  A radiologist reported that the appellant's x-ray of the right hip showed

extensive vascular calcifications and slight widening of the femoral head and neck, with no fracture

or dislocation.  R. at 550.  

In November 2005, the regional office (RO) denied the appellant's claim based on its finding

that there was no evidence of a current right hip disability or evidence showing that the appellant's

preexisting Legg-Calve-Perthes disease was permanently worsened as a result of service.  R. at 555-

60.  The appellant filed a timely Notice of Disagreement in which he stated: "My service records

must not show how I was injured just before being discharged.  I was working out for the . . .

baseball team[.]  They were teaching us how to run and slide the bases.  I slid and my foot caught

the base and [I] twisted my leg [and] hip."  R. at 522-23.  The appellant asserted that he had to be

carried off the field and was discharged from service shortly after he had been examined.  R. at 523. 

In his Substantive Appeal the appellant elaborated that he did not have any problems when he

entered service or during training, but that he injured his back, leg, and hip playing on the baseball

team.  R. at 497-98.  In additional correspondence, the appellant informed VA that the doctors and

hospital that treated him 54 years ago were no longer available, but that his family doctor, Dr.

Waldrop, was now employed at the Dallas VA hospital.  R. at 493-94.

In a May 2006 VA treatment record, Dr. Waldrop noted that he knew the appellant from

private practice and that the appellant sustained an injury to his right lower extremity and back when

he slid into second base during baseball training.  R. at 428-29.  June 2006 VA treatment records

show mild compression of L2 and "significant endplate degeneration at to (sic) the junction and with

the disc at L2-L3 showing far lateral disc bulging. . . .  Incidental finding of bilateral pars defects

involving L2."  R. at 93-94, 427.  Two months later, the appellant submitted another VA Form 9 in

which he stated that he never had a problem with his prior hip surgery, had played high school
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sports, and served in the U.S. Air Force Reserve prior to enlisting in the Navy.  R. at 473.  He stated

that he sustained an injury playing baseball and that he has continued to have trouble with his ankle,

knee, and lower back.  Id. 

In October 2006, the appellant requested disability compensation for a back condition.  R.

at 456-57.  The RO denied his claim, and he appealed to the Board.  R. at 336-45, 382-83, 397-02.

In further support of his claims, the appellant submitted a May 2007 letter from his friend, Ray Orr,

who stated that the appellant "sustained a back injury and aggravated an existing hip injury" in

service.  R. at 372.  Mr. Orr stated that the appellant was in "good physical condition" when he

joined the U.S. Navy, but came home in 1951 injured and had difficulty finding employment.  Id.

Following an extensive history, which includes multiple Board remands and an appeal to this

Court, in August 2012 VA made a formal finding of unavailability of the appellant's entrance

examination to the U.S. Army; U.S. Air Force Reserve records dating from May 1, 1950, to April

12, 1951; and U.S. Army records subsequent to August 10, 1951.  R. at 71-72 (finding that the U.S.

Air Force Reserve records were destroyed in the 1973 fire at the records center in St. Louis and that

U.S. Army entrance examinations for rejected applicants are destroyed after seven years),

487 (appellant's lay statement explaining that he was drafted into the U.S. Army after his naval

service, but that he failed the physical and was found unfit for duty); see also R. at 74, 98, 139-44,

195-99, 207-17, 221-31, 301-04. 

  On November 6, 2012, the Board issued the decision here on appeal denying VA disability

compensation benefits for right hip and low back disabilities.  Regarding the appellant's right hip,

the Board found that the appellant clearly and unmistakably entered service with a preexisting right

hip disorder and that the evidence clearly and unmistakably established that his right hip disorder

was not aggravated by service.  R. at 4-5.  In denying the appellant's claim for a low back disability,

the Board found the appellant's lay statements not credible.  R. at 15.  The Board found that the

appellant had not demonstrated a good memory of the events, and weighed his statements regarding

continuity of symptomatology "against the absence of documented treatment for over fifty years,"

but found his recollection of symptoms, made in connection with a claim for benefits, less probative. 
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The Board found that a low back disorder was not manifested in service and is not otherwise the

result of service.  R. at 4.  This appeal followed. 

II.  ANALYSIS

A.  Right Hip Disability

Pursuant to 38 U.S.C. § 1111, "every veteran shall be taken to have been in sound condition

when examined, accepted, and enrolled for service, except as to defects, infirmities, or disorders

noted at the time of the examination."  Thus, when no preexisting condition is noted upon entry into

service, the veteran is presumed sound.  See Wagner v. Principi, 370 F.3d 1089, 1096 (Fed. Cir.

2004).  This presumption can only be overcome by clear and unmistakable evidence that the injury

or disease preexisted service and was not aggravated by service.  See 38 U.S.C. § 1111; Wagner,

supra; see also Jordan v. Nicholson, 401 F.3d 1296, 1298 (Fed. Cir. 2005).  "Clear and unmistakable

evidence" means that the evidence "'cannot be misinterpreted and misunderstood, i.e., it is

undebatable.'"  Quirin v. Shinseki, 22 Vet.App. 390, 396 (2009) (quoting Vanerson v. West,

12 Vet.App. 254, 258-59 (1999)).  

When an injury or disease has been shown to have existed before acceptance and enrollment

to military service, it will be considered to have been aggravated in service, unless the Secretary

establishes, by clear and unmistakable evidence, either that there was no increase in disability during

service or that any increase in disability was due to the "natural progress" of the preexisting disease

or injury.  See 38 U.S.C. § 1111; Wagner, supra; see also Joyce v. Nicholson, 443 F.3d 845, 847

(Fed. Cir. 2006) ("To satisfy the second requirement for rebutting the presumption of soundness, the

government must rebut a statutory presumption of aggravation by showing, by clear and

unmistakable evidence, either that (1) there was no increase in disability during service, or (2) any

increase in disability was 'due to the natural progression' of the condition.").  To be clear, the

aggravation prong of the presumption of soundness requires VA to rely on affirmative evidence that

there was no aggravation.  Horn v. Shinseki, 25 Vet.App. 231, 235 (2012) (stating that "VA may not

rest on the notion that the record contains insufficient evidence of aggravation," and the Secretary's

failure "to produce clear and unmistakable evidence of lack of aggravation" entitles a claimant to
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a finding of in-service aggravation of the preexisting condition).  The Court reviews de novo a Board

decision concerning the adequacy of the evidence offered to rebut the presumption of soundness, but

provides deferential treatment to the Board's underlying factual findings and determinations of

credibility.  Id. at 236; see also Quirin, 22 Vet.App. at 396. 

i.  Preexistence Prong of the Presumption of Soundness

In this case, it is undisputed that the appellant's military entrance documents did not note any

right hip disability and therefore the presumption of soundness applies.  R. at 11; see Wagner, supra. 

In addition, the appellant does not dispute on appeal the Board's determination that the first prong

of the presumption of soundness was rebutted – that the evidence clearly and unmistakably

established that the appellant's right hip disability preexisted service.  Appellant's Brief (Br.) at 10;

see R. at 11-12; see also R. at 618, 626; Doran v. Brown 6 Vet.App. 283, 286 (1994) (concluding,

"as a matter of law, that the presumption of soundness was rebutted by clear and unmistakable

evidence consisting of [the] appellant's own admissions . . . of a preservice [disability]").  Thus, the

remaining issue is whether VA established by clear and unmistakable evidence that the appellant's

preexisting right hip disability did not increase in severity during service or that any increase was due

to the natural progress of the disease.  See Wagner and Horn, both supra. 

ii.  Aggravation Prong of the Presumption of Soundness

The appellant seeks reversal of the Board's determination that the aggravation prong of the

presumption of soundness has been rebutted.  Appellant's Br. at 7-18.  He contends that the Board

erroneously relied on the lack of evidence indicating an actual worsening of his disability and that

the Medical Board report, which lacked any supporting rationale, is insufficient to demonstrate clear

and unmistakable affirmative evidence that his right hip disability was not aggravated by service. 

See id.  The Secretary disputes these contentions and argues that the evidence of record provides a

sound foundation for the Board's determination.  Secretary's Br. at 14-24.

Upon review of the Board's decision and the evidence of record, the Court agrees with the

appellant that the Board's analysis is flawed and that the Secretary has not carried his burden to prove

lack of in-service aggravation.  First, it is clear from a review of the Board's decision that the Board

improperly relied, in part, on the absence of evidence to form its opinion.  See R. at 12 (stating that
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"[t]he evidence at the time of his active duty service does not indicate an actual worsening of the hip

anomaly").  As the Court explained in Horn, reliance on the absence of evidence is flawed because

(1) the absence of evidence is not substantive negative evidence; (2) in the presumption of soundness

context, such reliance impermissibly shifts to the appellant the burden to show aggravation; and (3)

without evidence addressing the severity of the condition prior to service, the Board has "no basis

for assuming that the notations of hip pain in the SMRs did not signal worsening or increase in

severity."  25 Vet.App. at 239-40.    

The only affirmative evidence relied upon by the Board to prove a lack of aggravation was

the August 1951 Medical Board report.  R. at 12; see R. at 626-27.  However, a review of the August

1951 Medical Board report reveals that the report does not rise to the level of clear and unmistakable

evidence.  See Horn, 25 Vet.App. at 242 (Court's assessment of the sufficiency of a physician's report

concerning lack of aggravation is "a significant part of what the Court does on de novo review").  

In relying on the 1951 report, the Board noted that three members of the medical corps

examined the appellant and concluded that his disorder was not aggravated by active duty.  R. at 12. 

The Board also found "clear from the report that the pain in the right hip was the same pain the

[v]eteran had experienced since his childhood surgery."  Id.  The Court disagrees.  Although the

report reiterated the appellant's preservice diagnosis and symptoms, and rendered a diagnoses based

upon a physical examination and x-ray findings, the report is bereft of any analysis or medical

explanation supporting the Medical Board's conclusion that the condition was not aggravated by

service.  See Horn, 25 Vet.App. at 240 (a report with no analysis or medical explanation

accompanying its conclusion "provides no means of determining whether the [Medical Evaluation

Board] found that there was no increase in disability or found that any increase was due to the natural

progression of the disease").  

Without any narrative explaining why the Medical Board reached it conclusion, the Court

cannot agree with the Secretary's contention that the record contains a sufficient "analytical trail." 

Secretary's Br. at 22.  Rather, similar to the lack of evidence in Horn, "there is not a single statement

of accepted medical principles, much less an analysis of the clinical factors and other evidence in

light of those principles, in the [report] or anywhere else in the record."  25 Vet.App. at 241. 
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Moreover, because the report does not provide any narrative explaining why the doctors concluded

that the appellant's condition was not aggravated by service, the Board's determination that the

appellant's right hip pain was the same pain that he experienced since childhood amounts to a

speculative and unsubstantiated medical opinion.  See Colvin v. Derwinski, 1 Vet.App. 171, 175

(1991) (when the Board reaches a medical conclusion, it must base its conclusion on "independent

medical evidence" rather than "provide [its] own medical judgment in the guise of a Board opinion"). 

Based on the foregoing, the Court concludes that the 1951 Medical Board report is

inadequate to satisfy VA's onerous burden and the Board erred in relying on the report.  See Horn,

25 Vet.App. at 240 (indicating in the context of evaluating whether the Secretary's proof is sufficient

to rebut the presumption of soundness that "[t]here is . . . no reason that the Court should not follow

its caselaw that . . . an unexplained conclusory [medical] opinion is entitled to no weight in a

service-connection context" (citing Nieves-Rodriguez v. Peake, 22 Vet.App. 295, 304 (2008))).  On

de novo review, the Court finds that the Secretary has failed to carry his burden to prove lack of

aggravation by clear and unmistakable evidence.  Accordingly, the Court will reverse the Board's

finding that the aggravation prong of the presumption of soundness was rebutted.  See id. at 243-44

(remand is inappropriate in the face of medical evidence that is plainly insufficient to rebut the

presumption of soundness).  The Board is directed to enter a finding that the appellant's preexisting

right hip disability was aggravated in service.  Of course, in order to obtain disability compensation,

the appellant must still demonstrate a nexus between his current disability and the in-service

aggravation.  See Shedden v. Principi, 381 F.3d 1163, 1166-67 (Fed. Cir. 2004) (holding that

although 38 U.S.C. § 105(a) "establishes a presumption that the disease or injury incurred during

active duty is service-connected, the veteran seeking compensation must still show the existence of

a present disability and that there is a casual relationship between the present disability and the

injury, disease, or aggravation of a preexisting injury or disease incurred during active duty").  The

Court will therefore remand the case for development and adjudication of this issue.

B.  Low Back Disability

The Board denied the appellant's claim for a low back disability based on its finding that his

service records and postservice treatment records failed to show a low back injury in service or
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continuous symptoms of a back disability following service.  R. at 14-15.  The Board further found

the appellant's reported history of low back symptomatology competent but not credible.  R. at 15. 

In support of this finding, the Board stated that "[h]e has not demonstrated a good memory of the

events that occurred about a half century earlier (evidenced by his recollection of more than one year

of active duty in an August 2005 statement) and his recollections of continuity of symptoms is

vague."  R. at 15-16.  The Board "weighed the [v]eteran's statements as to continuity of

symptomatology against the absence of documented treatment for over fifty years" and found "his

recollections as to symptoms experienced in the distant past, made in connection with a claim for

benefits, to be less probative."  R. at 16.

The parties agree that the Board provided an inadequate statement of reasons or bases for

finding him not credible and request that the Court vacate the Board's decision and remand this

matter.  Appellant's Br. at 21-24; Secretary's Br. at 12-14.  Upon review, the Court will accept the

Secretary's concession of Board error.  

As noted by the appellant, the Board's finding that the appellant had not demonstrated a good

memory of the events is based on an inaccurate premise.  Appellant's Br. at 22.  Contrary to the

Board's finding, the appellant's August 2005 statement that he had "a total of 1 y[ear], 2 mo[nths],

[and] 16 days service time," is consistent with his total "net service" reflected on his DD Form 214. 

R. at 582; see also R. at 635 (DD Form 214 showing 3 months, 28 days of naval service; 10 months,

18 days of "other service"; and 1 year, 2 months, 16 days of "net service").  The only additional

reasons for finding the appellant not credible are the Board's unexplained assertions of vagueness

and its own nonspecific questioning of the appellant's motives in pursuing a claim for benefits.  See

R. at 15-16.  Because the Board did not support its credibility determination with an adequate

statement of reasons or bases, the Court's review is frustrated.   38 U.S.C. § 7104(d)(1); see

Thompson v. Gober, 14 Vet.App. 187, 188 (2000) (Board must provide an adequate statement of

reasons or bases "for its rejection of any material evidence favorable to the claimant").  Accordingly,

the Court will vacate the Board's decision and remand the matter.  See Tucker v. West, 11 Vet.App.

369, 374 (1998) (holding that remand is the appropriate remedy "where the Board has incorrectly

applied the law, failed to provide an adequate statement of reasons or bases for its determinations,
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or where the record is otherwise inadequate").  On remand, the Board must reassess the credibility

and probative value of the appellant's lay statements and adequately explain any negative credibility

determination.

In pursuing the matters on remand, the appellant is free to submit additional evidence and

argument on the remanded matters, and the Board is required to consider any such relevant evidence

and argument.  See Kay v. Principi, 16 Vet.App. 529, 534 (2002) (stating that, on remand, the Board

must consider additional evidence and argument in assessing entitlement to benefit sought);

Kutscherousky v. West, 12 Vet.App. 369, 372-73 (1999) (per curiam order).  The Court has held that

"[a] remand is meant to entail a critical examination of the justification for the decision."  Fletcher

v. Derwinski, 1 Vet.App. 394, 397 (1991).  The Board must proceed expeditiously, in accordance

with 38 U.S.C. § 7112 (requiring Secretary to provide for "expeditious treatment" of claims

remanded by the Court).

III.  CONCLUSION

After consideration of the appellant's and the Secretary's pleadings, and a review of the

record, the Court REVERSES the Board's November 6, 2012, decision that the presumption of

soundness had been rebutted, directs that the finding of in-service aggravation of the right hip

disability be entered; VACATES the Board's decision denying disability compensation for a right

hip and low back disability; and REMANDS both matters for further proceedings consistent with

this decision.  

DATED: May 19, 2014 

Copies to:

Glenn R. Bergman, Esq.

VA General Counsel (027)
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