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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

NO. 13-0772

BUDDY D. JEFFREY, APPELLANT,

V.

SLOAN D. GIBSON,
ACTING SECRETARY OF VETERANS AFFAIRS, APPELLEE.

Before GREENBERG, Judge.

MEMORANDUM DECISION

Note: Pursuant to U.S. Vet. App. R. 30(a),
this action may not be cited as precedent.

GREENBERG, Judge:  The appellant, Buddy D. Jeffrey, appeals through counsel that part

of a January 15, 2013, Board of Veterans' Appeals (Board) decision that denied entitlement to

benefits based on service connection for a (1) lung disability, to include chronic obstructive

pulmonary disease (COPD), emphysema, chronic bronchitis, pulmonary hypertension, and

pulmonary edema associated with the lung disability and  (2) heart disability, to include angina,

congestive heart failure, coronary artery disease (CAD), and hypertensive heart disease associated

with the heart disability.   Record (R.) at 3-22.  The appellant argues that the Board (1) failed to1

ensure compliance with its October 2011 remand instructions; (2) failed to satisfy the duty to assist;

(3) and otherwise provided an inadequate statement of reasons or bases for its decision.  Appellant's

Brief (Br.) at 8-22.  Review by a single judge is authorized by 38 U.S.C. § 7254(b), see Frankel v.

Derwinski, 1 Vet.App. 23, 25-26 (1990), and is appropriate in this appeal.  As noted by Justice Alito

in the Supreme Court's opinion in Henderson v. Shinseki, the Court's scope of review in this appeal

is "similar to that of an Article III court reviewing agency action under the Administrative Procedure

The Board also remanded claims for benefits based on service connection for an (1) acquired psychiatric1

disability; (2) bilateral hearing loss; and (3) initial rating in excess of 10% of tinnitus.  These matters are not currently
before the Court.  See Hampton v. Gober, 10 Vet.App. 481, 483 (1997).



Act, 5 U.S.C. § 706."  131 S. Ct. 1197, 1201 n.2 (2011); see 38 U.S.C. § 7261.  Because the Board

failed to ensure compliance with the October 2011 remand order, the Court will vacate that part of

the Board's January 2013 decision on appeal, reverse the determination that VA substantially

complied with the October 2011 remand order, and remand both claims for further development and

readjudication. 

The appellant served on active duty in the U.S. Navy from August 1957 to August 1959

aboard the U.S.S. Essex.   R. at 602-06, 728.  The appellant claim that he was exposed to lead paint

while aboard this vessel.  R. at 791.  In September 2004, the appellant filed for benefits based on

service connection for lung and heart disabilities.  R. at 1174-85.  In October 2011, following a May

2010 examination and March 2011 addendum, the Board remanded the appellant's claim, noting that

"it appears that the May 2010 VA examiner may not have conducted all necessary testing to

determine whether the Veteran currently suffers the disability in question."  R. at 132.  The Board

also noted the appellant's allegations that the medical examinations provided "rely on outdated test

results."  R. at 132.  The Board therefore ordered a new examination that instructed the examiner to 

complete all necessary testing, to include testing for lead exposure, if applicable, to
determine if the Veteran has COPD, emphysema, pulmonary edema, bronchial
infections, angina, congestive heart failure, coronary artery disease, hypertensive
heart disease, and pulmonary hypertension.
  

R. at 133.

In November 2011 the appellant was provided an examination wherein the examiner noted

that the appellant underwent an x-ray for a "knee condition" that was "unremarkable."  R. at 117. 

The November 2011 examiner indicated that there was "no mention of any findings of lead on film

of the veteran's knee in 2001."  R. at 118.  She then added: 

In adults, 94% of absorbed lead is deposited in the bones and teeth.  The estimated
half-life of lead in bone is 20-30 years.  Again in 2001, there was no mention of
dense metaphyseal lines on the veteran's knee x-ray.  It is less likely than not that the
veteran's history of COPD, chronic bronchitis, and emphysema are related to his
military service.  There is no evidence documented suggesting lead toxicity in this
veteran.
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R. at 118.  The examiner added that lead toxicity "typically will cause the greatest impact on the

neurologic system.  Lead toxicity would generally involve complaints of a headache, abdominal

pain, . . . memory loss."  R. at 120 (emphasis added).  She then stated:

I cannot locate any repeated neurologic complaints in the veteran's service treatment
records.  There are no measurements or serial measurements serum lead levels to
reference in the veteran's service treatment records or in the veterans claims file
during his military service, following discharge around the time of onset of his
cardiovascular and respiratory symptoms, or following a diagnosis of such
conditions.  The only pertinent negative evidence I can locate is reference to an
unremarkable knee x-ray that does not mention any lead lines or indication of lead
toxicity in this veteran.
     

R. at 120 (emphasis added).  The examiner concluded her opinion stating that she could find no

credible literature that support a "clear link" between lead toxicity and the appellant's respiratory and

cardiovascular conditions, and again noted the absence of neurologic manifestations that she found

to be normally associated with lead toxicity.  R. at 120. 

In March 2013, the Board found substantial compliance with its November 2011 remand

order and denied both the appellant's claims for a heart and lung disability.  R. at 3-24.  This appeal

ensued.

The Court agrees with the appellant that the Board clearly erred in finding that it ensured

substantial compliance with the October 2011 remand order.  See Dyment v. West, 13 Vet.App. 141,

146-47 (1999) (holding that substantial rather than strict compliance with the remand order is

required); see also 38 U.S.C. § 7261(a)(4) (the Court reviews the Board's factual findings regarding

compliance with remand orders under the "clearly erroneous" standard of review).  The October 2011

remand order instructed the examiner to "complete all necessary testing, to include testing for lead

exposure, if applicable."  R. at 133.  Instead, the November 2011 examiner thoroughly reviewed the

appellant's medical history and chose to provide an in-depth analysis of typical situations and

maladies associated with lead poisoning without discussing whether lead testing was actually

necessary.  R. at 133.  Although it appears she was attempting to imply from her reasoning that

testing was not applicable, her reliance on a lack of evidence to form a negative opinion, her

observation that there are multiple ways to test for exposure, and her implicit recognition that the
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appellant may still be affected by lead toxicity, indicates that such testing was not only applicable,

but also necessary.

Although the examiner indicated that "94% of absorbed lead is deposited in the bones and

teeth," that "[t]he estimated half-life of lead in bone is 20-30 years," and that "that the only pertinent

negative evidence I can locate is reference to an unremarkable knee x-ray that does not mention any

lead lines or indication of lead toxicity in this veteran," these statements fail to address the obvious

problem with the evidence–that the appellant has never specifically been examined for lead

exposure.  R. at 118, 120.  The examiner instead indicates a lack of testing and an x-ray for a "knee

condition," and repeatedly states that there is "no evidence" of lead toxicity.  R. at 118, 120.  It is 

peculiar that she would make this finding multiple times when the purpose of the October 2011 order

was to develop evidence.  Further, her reliance on an x-ray that appears to be unrelated to lead

toxicity is troublesome because she does not indicate why that specific x-ray report would have

included such findings.  The examiner also indicated that there are other ways to test for lead

exposure, including serial measuring of serum lead levels, which have never been completed.  R. at

118, 120.  

Additionally, her opinion left open the possibility that the appellant is still actively affected

by lead toxicity where she stated that "94% of absorbed lead is deposited in the bones and teeth.  The

estimated half-life of lead in bone is 20-30 years."  The Court need not point out the difference

between 94% and 100%, nor will it venture into areas where it lacks expertise, particularly as it

relates to the half-life of lead.  On the whole, the examiner, in vain, seemed to do everything she

could to avoid providing the necessary testing to the appellant.  To the extent it is argued that a

remand would not benefit the appellant because the October 2011 remand order required testing only 

"where applicable," Soyini v. Derwinski, 1 Vet.App. 540, 546 (1991), the Court disagrees.  As

already discussed, the November 2011 examiner's analysis indicated that testing was indeed

applicable, and the Court will not proffer a guess as to what the results of such testing might be. 

Remand is therefore required for the appellant to provided with "all necessary testing, to include

testing for lead exposure" pursuant to the October 2011 Board remand.  See Stegall v. West,

11 Vet.App. 268, 271 (1998) (the Board errs when it fails to ensure compliance with the terms of

a remand).   
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On remand, the appellant may present, and the Board must consider, any additional evidence

and arguments.  See Kay v. Principi, 16 Vet.App. 529, 534 (2002).  If the appellant would like Dallas

VA medical center records to be obtained, he should notify the Board.  See Appellant's Br. at 12. 

Additionally, on remand the Board is required to ensure that all notice required by 38 C.F.R.

§ 3.159(e)(2) with respect to records of treatment by Dr. Kumar is provided. Appellant's Br. at 14. 

This matter is to be provided expeditious treatment.  See 38 U.S.C. § 7112; see also Hayburn's Case,

2 U.S. (2 Dall.) 409, 410, n., 1 L. Ed. 436 (1792) ("[M]any unfortunate and meritorious [veterans],

whom Congress have justly thought proper objects of immediate relief, may suffer great distress,

even by a short delay, and may be utterly ruined, by a long one.").

For the foregoing reasons, that part of the January 15, 2013, Board decision on appeal is

VACATED, the determination that VA substantially complied with the October 2011 remand order

is REVERSED, and the appellant's heart disability and lung disability claims are REMANDED for

further development and readjudication.  

DATED: June 26, 2014

Copies to:

Glenn R. Bergmann, Esq. 

VA General Counsel (027)
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