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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

NO. 13-1154

ISSA J. TRAORE, APPELLANT,

V.

SLOAN D. GIBSON,
ACTING SECRETARY OF VETERANS AFFAIRS, APPELLEE.

Before GREENBERG, Judge.

MEMORANDUM DECISION

Note: Pursuant to U.S. Vet. App. R. 30(a),
this action may not be cited as precedent.

GREENBERG, Judge:  The appellant, Issa J. Traore, appeals through counsel a March 19,

2013, Board of Veterans' Appeals (Board) decision that denied entitlement to benefits based on a

total disability rating based on individual unemployability (TDIU).1  Record (R.) at 3-22.  The

appellant argues that the Board relied on an examination that failed to comply with a November

2011 remand order and provided an inadequate statement of reasons or bases for its decision. 

Appellant's Brief at 7-17.  Review by a single judge is authorized by 38 U.S.C. § 7254(b), see

Frankel v. Derwinski, 1 Vet.App. 23, 25-26 (1990), and is appropriate in this appeal.  As noted by

Justice Alito in the Supreme Court's opinion in Henderson v. Shinseki, the Court's scope of review

in this appeal is "similar to that of an Article III court reviewing agency action under the

Administrative Procedure Act, 5 U.S.C. § 706."  131 S. Ct. 1197, 1201 n.2 (2011); see 38 U.S.C.

§ 7261.  Because the Board failed to ensure compliance with the November 2011 remand order, the

Court will vacate the Board's March 2013 decision,  reverse the determination that VA complied

with the November 2011 remand order, and remand the matter of TDIU for further development. 

1The Board also denied the appellant disability ratings in excess of (1) 30% for a right (major) shoulder
disability and (2) 20% for a left (minor) shoulder disability.  The appellant presents no argument as to those
determinations and the Court therefore deems them abandoned.  See Ford v. Gober, 10 Vet.App. 531, 535 (1997). 



The appellant served on active duty in the U.S. Navy from April 1990 to April 1995 as a

dental technician.  R. at 877.  He filed for TDIU in August 2005.  R. at 574-75.  At that time, he was

service connected for depressive disorder, right shoulder tendonitis, left shoulder tendonitis,

hypertension, and hammertoe surgery with an 80% combined disability rating.  R. at 688-99.

In November 2011 the appellant's TDIU matter reached the Board and it issued a decision

finding that

it is still unclear [whether] the Veteran's service connected disabilities, either alone,
or in the aggregate, preclude employment.  On remand, the claim must be considered
in the context of determining the effect of service connected disabilities in
combination, not just in isolation, and examining whether other types of
employment, if substantially gainful, are possible or feasible given the Veteran's
level of education, special training, and previous work experience, and without
regard to his advancing age or impairment caused by disabilities that are not service
connected or for which he is not receiving VA compensation.

R. at 144 (emphasis in original).  The Board then ordered a new examination and instructed the

examiner to 

specifically opine as to whether, without regard to the Veteran's age or the impact of
any nonservice-connected disabilities, it is at least as likely as not that his
service-connected disabilities (bilateral shoulder disability, depressive disorder,
hypertension, and toe disability), either alone or in the aggregate, render him
incapable of maintaining substantially (more than marginal) gainful employment
consistent with his education and employment background.  

If the examiner opines that the Veteran's service-connected disabilities do not
cumulatively render him unemployable, the examiner should suggest the type or
types of employment in which the Veteran would be capable of engaging with his
current service-connected disabilities, given his current skill set and educational
background.

R. at 146 (emphasis added). 

The appellant was provided an orthopedic examination in August 2012 wherein the examiner

opined that the appellant's shoulder condition did not impact his ability to work, noting "definite

limitation of movement," but found that the appellant could do sedentary work, noting that he spends

much of his time at a computer.  R. at 90.  The examiner also opined that the appellant's

hypertension and foot conditions did not affect his employment.  R. at 80, 97.
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The appellant separately underwent a VA examination for his psychiatric conditions in

August 2012.2  R. at 66-72.  His claims file was returned to the examiner in September 2012 because

she did not opine as to whether the appellant's major depressive disorder rendered him incapable of

maintaining substantially gainful employment, nor whether his shoulders prevented him from doing

physical work.  R. at 65.

Later that month, the examiner opined that the appellant's major depressive disorder did not

render him incapable of maintaining gainful employment based on his work history and education.

R. at 59.  In October 2012, the examiner also clarified that the appellant's shoulders would make it

difficult for him to work at a job that involved heavy lifting above his shoulders or using his arms

at or above his shoulders.  R. at 61.  She stated that, at the time of the examination, the appellant was

successfully employed doing computer-related work, but related no other information about that

employment.

In March 2013, the Board found substantial compliance with its November 2011 remand

order and denied the appellant entitlement to TDIU.  R. at 3-24.  This appeal ensued.

The Court agrees with the appellant that the Board clearly erred in finding that it ensured

substantial compliance with the November 2011 remand order.  See Dyment v. West, 13 Vet.App.

141, 146-47 (1999) (holding that substantial rather than strict compliance with the remand order is

required); see also 38 U.S.C. § 7261(a)(4) (the Court reviews the Board's factual findings regarding

compliance with remand orders under the "clearly erroneous" standard of review).  The November

2011 Board decision made clear that the evidentiary problem in adjudicating the matter of TDIU was

that there was no medical evidence that considered the appellant's disabilities "in combination" in

determining whether he was employable.  R. at 144.  However, two examinations and multiple

addendums later, the evidence of record still suffers from the same shortcoming; there is no medical

examination that adequately considers whether the appellant's "service-connected disabilities . . .

cumulatively render him unemployable."  R. at 146.

Even piecing together all of the medical evidence and reading the examiner's multiple

examinations and addendums as a whole, see Acevedo v. Shinseki, 25 Vet.App. 286, 293 (2012), all

2Both the physical and psychiatric evaluation are signed by Monica C. Rupp, RN, BSN.  R. at 72, 97.  The
examinations therefore appear to have been completed by the same examiner. 
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that has been provided is an opinion as to whether the appellant's service-connected disabilities

individually render him unemployable.  Remand is required for the Board to provide an adequate

medical opinion pursuant to the November 2011 remand that appropriately considers the cumulative

effects of all of his service-connected disabilities.  See Stegall v. West, 11 Vet.App. 268, 271 (1998)

(the Board errs when it fails to ensure compliance with the terms of a remand). 

On remand, the appellant may present, and the Board must consider, any additional evidence

and arguments.  See Kay v. Principi, 16 Vet.App. 529, 534 (2002).  This matter is to be provided

expeditious treatment.  See 38 U.S.C. § 7112; see also Hayburn's Case, 2 U.S. (2 Dall.) 409, 410,

n., 1 L. Ed. 436 (1792) ("[M]any unfortunate and meritorious [veterans], whom [C]ongress have

justly thought proper objects of immediate relief, may suffer great distress, even by a short delay,

and may be utterly ruined, by a long one.").

For the foregoing reasons, the March 19, 2013, Board decision is VACATED, the

determination that VA substantially complied with the November 2011 remand order is

REVERSED, and the matter of TDIU is REMANDED for further development and readjudication. 

DATED: May 30, 2014

Copies to:

Robert V. Chisholm, Esq. 

VA General Counsel (027)
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