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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

NO. 13-1838

REBECCA E. BALLARD, APPELLANT,

V.

SLOAN D. GIBSON,
ACTING SECRETARY OF VETERANS AFFAIRS, APPELLEE.

Before HAGEL, Judge.

MEMORANDUM DECISION

Note:  Pursuant to U.S. Vet. App. R. 30(a),
this action may not be cited as precedent.

HAGEL, Judge: Rebecca E. Ballard appeals through counsel a February 22, 2012, Board of

Veterans' Appeals (Board) decision that denied entitlement to an effective date earlier than April 21,

2006, for a bilateral hip disability for accrued benefits purposes.  Mrs. Ballard's Notice of Appeal

was timely, and the Court has jurisdiction to review the Board decision pursuant to 38 U.S.C.

§ 7252(a).  Neither party requested oral argument, nor have the parties identified issues that they

believe require a precedential decision of the Court.  Because the Board's determination that no

formal or informal claim for benefits for a bilateral hip disability was filed prior to April 21, 2006,

was clearly erroneous, the Court will reverse the February 2012 Board decision and remand the claim

for the Board to determine the proper effective date. 

I. FACTS

Mrs. Ballard's husband, veteran Danny L. Ballard, served on active duty in the U.S. Air Force

from May 1977 to April 1981 and from May 1982 to January 1988. 



Following service, Mr. Ballard filed a claim for VA disability benefits for, among other

conditions, a back disability. In July 1988, a VA regional office granted Mr. Ballard's claim and

assigned a 30% disability rating. Mr. Ballard did not appeal that decision, and it became final.

In August 2004, Mr. Ballard sent a letter to VA stating that he was "requesting an immediate

increase in disability compensation." Record (R.) at 188. In September 2004, Mr. Ballard sent a

follow up letter to VA stating that he was seeking an "increase in disability compensation and

rating." R. at 189.  Mr. Ballard further stated

The ability to do even the most simple things such as putting on socks and shoes is
now impossible. Anything that requires bending my legs at the knees, hips, or the
combination of both[,] is almost impossible. Climbing stairs, walking even small
distances, sitting[,] and getting up from the sitting position is extremely painful.

R. at 189. That same month, Mr. Ballard underwent a VA medical examination in which he reported

to the examiner that his "left hip flex[ors] are weak[]." R. at 1341. After performing a physical

examination and reviewing Mr. Ballard's claims file, the examiner ultimately concluded that his

"'back pain,' in my medical professional opinion[,] is more related to his degenerative arthritis in his

hip disease." R. at 1343.

A December 2004 VA orthopedic surgery consult note reveals that Mr. Ballard reported that

his hip pain had worsened over the past several years and that he "has constant hip pain that does not

improve with position." R. at 1080.  The examiner reported:

Left hip shows approx[imately] 3 degrees of [internal/external] rotation and causes
pain with any movement, he has about 0-80 degrees of hip flexion, he has to sit
cross[-]legged in his wheelchair to sit at all, knee moves smoothly and has some
minor sub patellar crepitis, he does have knee pain[;] however I believe that it may
be referred pain from the hip . . . .  X-rays evaluated by me today show near complete
destruction of the left femoral head . . . resulting [in] collapse with advanced
[degenerative joint disease] without head collapse.
 . . .
Most of [Mr. Ballard's] symptoms appear to be related to his hips.

R. at 1080-81.1

 The femoral head is the "head of femur, caput femoris." DORLAND'S ILLUSTRATED MEDICAL DICTIONARY 2861

(32d ed. 2012).  The femur is "the bone that extends from the pelvis to the knee, being the longest and largest bone in
the body; its head articulates with the acetabulum of the hip bone." Id. at 688.
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In November 2004, the VA regional office denied Mr. Ballard's claim for an increased

disability rating for his back disability. The rating decision did not consider entitlement to benefits

for a hip disability. Mr. Ballard filed a Notice of Disagreement with that decision and ultimately

appealed to the Board. In his April 17, 2006, Substantive Appeal, Mr. Ballard indicated that he

believed his hip problems were related to his service, which VA construed as a new claim for

benefits for a bilateral hip condition. In November 2007, the regional office granted Mr. Ballard's

claim and assigned a 100% disability rating, effective April 21, 2006, the date VA received Mr.

Ballard's Substantive Appeal. Mr. Ballard filed a Notice of Disagreement with that decision,

contesting the effective date assigned, and ultimately appealed to the Board. 

In August 2010, Mr. Ballard died of a heart attack, R. at 148, and, thereafter, Mrs. Ballard

was substituted as the claimant on appeal.

In February 2012, the Board issued the decision on appeal, finding that Mr. Ballard had not

filed a formal or informal claim for benefits for a hip disorder prior to April 21, 2006, and therefore

an earlier effective date was not warranted.  This appeal followed. 

II. ANALYSIS

On appeal, Mrs. Ballard asserts that the Board clearly erred in finding that an effective date

prior to April 21, 2006, was not warranted. The Court agrees.   

A "claim" is "a formal or informal communication in writing requesting a determination of

entitlement or evidencing a belief in entitlement." 38 C.F.R. § 3.1(p) (2014); see Hillyard  v.

Shinseki, 24 Vet.App. 343, 355 (2011). "Any communication or action, indicating an intent to apply

for one or more benefits under the laws administered by [VA] . . . may be considered an informal

claim. Such informal claim must identify the benefit sought." 38 C.F.R. § 3.155(a) (2014). 

Therefore, "the essential requirements of any claim, whether formal or informal," are "(1) an intent

to apply for benefits, (2) an identification of the benefits sought, and (3) a communication in

writing." Brokowski v. Shinseki, 23 Vet.App. 79, 84 (2009) The Court has held that "[t]he

determination of whether an informal claim has been filed is a substantially factual determination

that the Court reviews under the 'clearly erroneous' standard of review." Id. at 85.
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A. August 2004 Letter

Here, the Board found that Mr. Ballard's August 2004 letter was not an informal claim for

benefits for a bilateral hip disorder" R. at 9-10, because "[a]lthough the letter expresses an intent to

apply for benefits [and] identifies the benefit sought as an increased evaluation for [a previously]

service-connected disability[, it] does not indicate in any way any intention to seek benefits for a hip

disability." R. at 10 (emphasis added).  A review of the August 2004 letter confirms the Board's

characterizations and, thus, the Court cannot conclude that the Board clearly erred in finding that it

was not an informal claim for benefits for a bilateral hip disability. See Brokowski, 23 Vet.App. at

85. 

B. September 2004 Letter

The Board found that Mr. Ballard's September 2004 letter was not an informal claim for

benefits for bilateral hip vascular necrosis because it was "unclear from the statement that [Mr.

Ballard] intended to apply for [benefits for] a bilateral hip disability." R. at 11. A review of the

September 2004 letter reveals that the Board's determination in this regard is clearly erroneous.  See

Brokowski, 23 Vet.App. at 85. 

Although it is true that, at the time that he submitted his letter to VA, Mr. Ballard was only

receiving benefits for a service-connected back disability, VA is required to liberally construe the

pleadings of self-represented claimants. Szemraj v. Principi, 357 F.3d 1370, 1373 (Fed. Cir. 2004)

(stating that, "with respect to all pro se pleadings, [ ] VA [must] give a sympathetic reading to the

veteran's filings by 'determin[ing] all potential claims raised by the evidence, applying all relevant

laws and regulations'" (quoting Roberson v. Principi, 251 F.3d 1378, 1384 (Fed. Cir. 2001))). First,

it is without dispute that the September 2004 letter that Mr. Ballard submitted to VA was a

"communication in writing." 38 C.F.R. § 3.155(a). Second, Mr. Ballard indicated that he was

"requesting an immediate increase in disability compensation" and, thus, he indicated the "intent to

apply for benefits." Id. The only issue remaining is whether Mr. Ballard sufficiently "identif[ied] the

benefits sought," in the main benefits for a hip disability. Id.  The Court finds that he did.  

In Brokowski,  the Court held that "[t]he requirement to identify the benefit sought means that

a claimant must describe the nature of the disability for which he is seeking benefits. A claimant may

satisfy this requirement by referring to a body part or system that is disabled or by describing
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symptoms of the disability." 23 Vet.App. at 86. In that case, Mr. Brokowski argued that because he

included the term "all disabilities of record" on his application for benefits for anxiety and

depression, this encompassed a claim for benefits for peripheral neuropathy. The Court ultimately

held that Mr. Brokowksi's application for benefits "contained no reference to peripheral neuropathy

and provided no description of the symptoms he was experiencing," and, thus, "the phrase 'all

disabilities of record' [was] insufficient to satisfy the specificity requirement, [] that a claim

[]'identify the benefit sought.'" Id. 

In contrast to Brokowski, Mr. Ballard's September 2004 letter contained a specific reference

to his hips and described "the symptoms of the disability," namely that he experienced difficulty

"climbing stairs, walking even small distances, sitting and getting up from the sitting position." R.

at 189; see Brokowksi, 23 Vet.App. at 87. Mr. Ballard further described his symptoms stating

that"[t]he ability to do even the most simple things such as putting on socks and shoes is now

impossible. Anything that requires bending my legs at the knees, hips, or the combination of both[,]

is almost impossible." R. at 189; see also Clemons v. Shinseki, 23 Vet.App. 1,5 (2009) (stating that,

when determining the breadth of the claim before it, the Board must consider "the claimant's

description of the claim; the symptoms the claimant describes; and the information the claimant

submits or that the Secretary obtains in support of the claim."). In light of the above, the Court

concludes that Mr. Ballard's September 2004 correspondence sufficiently  identified that he sought

benefits for a hip disability. 

Consequently, upon review of the four corners of Mr. Ballard's September 2004 letter, the

Court concludes that his "communication in writing" evidenced the necessary "intent to apply for

benefits" and sufficiently identified the benefits sought. 38 C.F.R. § 3.159(a)(3) (2014); see

Brokowski, 23 Vet.App. at 84. Accordingly, the Court concludes that the Board erred in finding that

the September 2004 correspondence to VA was not an informal claim.

In light of the above discussion, the Court will reverse the Board's decision that Mrs. Ballard

is not entitled to an effective date prior to April 26, 2006. See Gutierrez v. Principi, 19 Vet.App. 1,

10 (2004) (holding that "reversal is the appropriate remedy when the only permissible view of the

evidence is contrary to the Board's decision"). Accordingly, this matter is remanded to the Board

with instructions to determine the proper effective date for the award of benefits for bilateral hip

5



vascular necrosis. In this regard, however, the Court notes that Mr. Ballard submitted his informal

claim on September 2, 2004, and the examination that first revealed a hip disability was conducted

on September 25, 2004. This is a factual question to be decided by the Board in the first instance.

See Hanson v. Brown, 9 Vet.App. 29, 32 (1996).

III. CONCLUSION

Upon consideration of the foregoing, the February 22, 2012, Board decision is REVERSED 

and the claim is REMANDED for further adjudication consistent with this decision. 

DATED: July 29, 2014

Copies to:

David C. Cory, Esq. 

VA General Counsel (027)
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