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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

NO. 13-2595

JOE L. MARKS, APPELLANT,

V.

ROBERT A. MCDONALD,
SECRETARY OF VETERANS AFFAIRS, APPELLEE.

Before BARTLEY, Judge.

MEMORANDUM DECISION

Note: Pursuant to U.S. Vet. App. R. 30(a),
this action may not be cited as precedent.

BARTLEY, Judge:  Veteran Joe L. Marks  appeals, through counsel, a May 24, 2013, Board

of Veterans' Appeals (Board) decision denying service connection for a head injury based on a

finding of willful misconduct.  Record (R.) at 3.  This appeal is timely and the Court has jurisdiction

to review the Board's decision pursuant to 38 U.S.C. §§ 7252(a) and 7266(a).  Single-judge

disposition is appropriate in this case.  See Frankel v. Derwinski, 1 Vet.App. 23, 25-26 (1990).  For

the reasons that follow, the Court will reverse the Board's May 24, 2013, willful misconduct finding

and remand the claim for service connection for a head injury for further development and

readjudication consistent with this decision.

I.  FACTS

Mr. Marks served on active duty in the U.S. Army from March 1977 to March 1985.  R. at

1647.  On October 31, 1980, he arrived by ambulance at his base hospital where the treating

physician determined that he had been "involved in [a] fight" in which he "got hit in [the] mouth." 

R. at 1471.  The doctor noted that after the fight the veteran "passed out after some drinking."  Id. 

The service medical record (SMR) indicates that Mr. Marks had a blood alcohol level of .23, the

"smell of alcohol [was] present," and his diagnosis was alcohol intoxication.  Id at 1471-72.  Mr.



Marks had a hematoma on his right forehead and a black eye, and a skull x-ray was taken and

interpreted as "negative."  Id.

In August 2004, he filed a claim for service connection for a head injury.  R. at 905.  A VA

regional office (RO) denied his claim in February 2005.  R. at 863-69.   In March 2006, he filed a

request to reopen (R. at 861), but the RO denied this request in September 2006 because it

determined that the veteran had failed to submit new and material evidence.  R. at 758.  In October

2006, Mr. Marks filed a Notice of Disagreement as to that decision (R. at 752), which prompted the

VA to issue a September 2007 Statement of the Case (SOC) that continued to deny reopening (R.

at 736-48).  Mr. Marks submitted a Substantive Appeal the following month, explaining that he had

been involved in "an altercation where [his] head hit the concrete floor" resulting in "headaches [and]

forgetfulness."  R. at 731.  

At a November 2008 Board hearing, Mr. Marks testified that in 1980 he was "beat[en] on a

concrete floor" and then "woke up in the emergency room."  R. at 702, 711.  He reported that his

injuries included a concussion, a "busted" lip, and a swollen eye.  R. at 703.  He reiterated that after

the incident he "couldn't remember things" and that he still has headaches from the concussion.  R.

at 703-04.  When asked who reported the incident, Mr. Marks responded that his unit did, saying,

"I was young and dumb then, drugs and alcohol and all of that.  I didn't really care about it, you

know, the paperwork."  R. at 703.  In a February 2009 decision, the Board remanded the case for

acquisition of Mr. Marks's SMRs and, if found, for a determination as to "whether the head injury

in service was incurred in the line of duty."  R. at 681.  In August 2009, the RO issued a

Supplemental SOC (SSOC) declining to reopen the claim.  R. at 669.  In December 2009, the Board

determined that new and material evidence had been presented, reopened the claim, and remanded

the matter to the RO for a line-of-duty determination.  R. at 650.

In a January 2012 administrative decision, the RO concluded that Mr. Marks's head injury

was due to willful misconduct and was not, therefore, incurred in the line of duty.  R. at 38-41.  The

RO listed the evidence considered as the October 31, 1980, SMR, which stated that he had been

"involved in a fight," "got hit in the mouth," and "later passed out after some drinking."  R. at 1471. 

That record indicated that the "smell of alcohol [was] present," the veteran had a blood alcohol level

of .23, and his diagnosis was alcohol intoxication.  Id.  The RO found that the October 1980 SMR
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did not provide history of the incident, but indicated that the veteran had a hematoma visible on the

right side of his forehead.  Id.  The RO also cited Mr. Marks's November 2008 Board hearing

statements, including his statement that, "I was young and dumb then, drugs and alcohol and all of

that."  Id.  The RO noted  that a contemporaneous line of duty report for the incident had been

requested, but no record of such a report was found.  R. at 39.  The RO determined that "there was

willful misconduct on the part of Mr. Marks in that he drank to the point of intoxication."  Id.  An

SSOC was issued the following month denying service connection for a head injury.  R. at 32.

Before the Board once again, Mr. Marks argued that drinking alcohol is not by itself willful

misconduct and that his injury was the result of being assaulted and hitting his head on a concrete

floor, not the result of drinking.  R. at 14.

On May 24, 2013, the Board issued the decision currently on appeal.  R. at 3-10.  The Board

found that the in-service injury "was not incurred in the line of duty, but rather was incurred as a

direct result of an act of willful misconduct due to alcohol intoxication," and therefore service

connection was not warranted.  R. at 4-5.  The Board referenced Mr. Marks's .23 blood alcohol level

(R. at 1471) and explained that willful misconduct was not the mere drinking of alcohol, but the

veteran's willingness to achieve a drunken state while on duty and, while in that drunken condition,

to "involve himself in an altercation."  R. at 9.  The current appeal followed.

II.  ANALYSIS

Mr. Marks argues that the Board's finding that his head injury was attributable to willful

misconduct was clearly erroneous and should be reversed.  Appellant's Brief (Br.) at 3. 

Alternatively, he argues that the Board did not offer adequate reasons or bases for its decision.  Id. 

The Secretary disputes these contentions and urges the Court to affirm the Board decision.

Secretary's Br. at 4-10.  The Court concludes that the Board's willful misconduct determination was

clearly erroneous and will therefore reverse that finding. 

To establish entitlement to service connection, a claimant must show (1) competent and

credible evidence of a current disability; (2) medical or lay evidence of in-service incurrence or

aggravation of a disease or injury; and (3) competent and credible evidence of  linkage between the

in-service disease or injury and the present disability.  Shedden v. Principi, 381 F.3d 1163, 1167
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(Fed. Cir. 2004); Caluza v. Brown, 7 Vet.App. 498, 506 (1995), aff'd per curiam, 78 F.3d 604 (Fed.

Cir. 1996).  With regard to the second element, veterans are entitled to a presumption that injuries

incurred during active service were "incurred in the line of duty" and not the result of the veteran's

willful misconduct.  38 U.S.C. § 105(a) ("An injury or disease incurred during active military, naval,

or air service will be deemed to have been incurred in [the] line of duty and not the result of the

veteran's own misconduct . . . "); Holton v. Shinseki, 557 F.3d 1362, 1367 (Fed. Cir. 2009) ("By its

plain terms, section 105(a) creates a presumption that an injury or disease incurred by a veteran

during active service was incurred in the line of duty and not caused by the veteran's misconduct."). 

This presumption may be rebutted if the government demonstrates by a preponderance of the

evidence that the in-service injury was caused by or resulted from willful misconduct or by abuse

of alcohol or drugs.  Holton, 557 F.3d at 1367 (Fed. Cir. 2009); Thomas v. Nicholson, 423 F.3d

1279, 1283 (Fed. Cir. 2005) (supporting preponderance of the evidence as the proper evidentiary

standard to rebut the line-of-duty presumption); Myore v. Brown, 9 Vet.App. 498, 503 (1996)

(remanding the Board's denial of benefits based on willful misconduct finding where "[t]he Board

did not support its denial in this case by a finding that willful misconduct, under 38 U.S.C. § 105(a)

and 38 C.F.R. § 3.1(n)(1), was shown by a preponderance of the evidence").  The burden rests on

the government to show that an act constitutes willful misconduct, defined as "an act involving

conscious wrongdoing or known prohibited action" that "involves deliberate or intentional

wrongdoing with knowledge of or wanton and reckless disregard of its probable consequences."  38

C.F.R. § 3.1(n)(1) (2014); see Holton, 557 F.3d at 1367 ("[I]f the veteran establishes that he was

injured or contracted a disease during active service and the government does not show that the

injury or disease resulted from willful misconduct, the veteran has satisfied the second of the three

elements [for service connection] . . . ").

Alcohol consumption or alcohol abuse alone does not necessarily constitute willful

misconduct.  38 C.F.R. § 3.301(c)(2) (2014) ("The simple drinking of alcoholic beverage is not of

itself willful misconduct."); see Martin v. McDonald, __ F.3d __, __, No. 2013-7097, 2014 WL

3820269 at *5 (Fed. Cir. August 5, 2014) ("Congress has taken action indicating that alcohol abuse

and willful misconduct . . . are not coextensive.").  Further, "[w]illful misconduct will not be

determinative unless it is the proximate cause of injury, disease or death."  38 C.F.R. § 3.1(n)(3); see
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38 C.F.R. § 3.301(c)(2) ("If, in the drinking of a beverage to enjoy its intoxicating effects,

intoxication results proximately and immediately in disability or death, the disability or death will

be considered the result of the person's willful misconduct.").

A Board determination that an injury was the result of willful misconduct is a finding of fact

that the Court reviews for clear error.  Forshey v. West, 12 Vet.App. 71, 73 (1998), aff'd, Forshey

v. Principi, 284 F.3d 1335 (Fed. Cir. 2002).  The Court will reverse a factual finding of the Board

when, after reviewing the evidence of record, the Court is left with "'a definite and firm conviction

that a mistake has been committed.'"  Gilbert v. Derwinski, 1 Vet.App. 49, 53 (1990), (quoting

United States . U.S. Gypsum Co., 333 U.S. 364, 395 (1948)).  "[T]his Court is not permitted to

substitute its judgment for that of the [Board] on issues of material fact; if there is a plausible basis

in the record for the factual determinations of the [Board], the Court cannot overturn them."  Id.

Mr. Marks argues that the Board clearly erred in determining that his injuries resulted from

willful misconduct and that it would be appropriate to reverse with instruction to readjudicate the

claim for service connection for a head injury under the correct factual predicate, that the head injury

is not due to willful misconduct.  Appellant's Br. at 3.  He argues that the Board erred in not applying

the benefit of the doubt standard of proof that is required when evidence on a material issue is

approximately in equipoise.  Id. at 5 (citing 38 U.S.C. § 5107(b)).  Mr. Marks argues that the Board

should have found no willful misconduct because at least some evidence supports that he became

intoxicated only after the altercation and the Board should have given him the benefit of the doubt

as to whether he was intoxicated when the altercation occurred.  Id. at 8.

However, Mr. Marks's intoxication is neither necessary nor sufficient for a finding of willful

misconduct, so whether intoxication preceded or followed the altercation has limited bearing on the

propriety of the willful misconduct determination.  See 38 C.F.R. § 3.301(c)(2); see also Martin,

2014 WL 3820269 at *5.  While Mr. Marks's .23 blood alcohol level was sufficient for him to be

deemed legally intoxicated, the Board may not rely on intoxication alone as proof of willful

misconduct.  Id.  To the extent that the Board found willful misconduct based solely on the fact that

the veteran "drank to the point of intoxication" (R. at 9-10), because alcohol abuse and willful

misconduct are not coextensive, that finding cannot stand.  See Martin, 2014 WL 3820269 at *5. 
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To the extent that the Board determined that Mr. Marks's willful misconduct was not the

mere drinking of alcohol, but the willingness to "involve himself in an altercation" while intoxicated,

the Board analysis is likewise flawed.  R. at 9.  The Board cites a VA Manual provision that says,

"[w]illful misconduct in alcohol consumption cases is the willingness to achieve a drunken state,

and, while in this condition, to undertake tasks for which the person is unqualified, physically and

mentally, because of alcohol."  Id. (citing VA ADJUDICATION PROCEDURES MANUAL M21-1MR, Pt.

III, Subpt. v, Ch. 1, Sec. D.16.a.)  However, the Board did not identify a specific undertaking or act

of conscious wrongdoing by Mr. Marks.  See Myore, 9 Vet.App. at 503-04.  To the extent that the

Board implied that the veteran's mere involvement in an altercation constituted the undertaking or

act of conscious wrongdoing, the Board did not cite evidence, nor can the Court locate any in the

record, that establishes that the veteran consciously involved himself in that altercation.  To the

contrary, the only relevant SMR, dated October 31, 1980, is completely silent on this question (R.

at 1471), and the veteran's testimony is that he was assaulted.  R. at 702-03, 711.  While the SMR

states that Mr. Marks was "involved in a fight," it does not indicate whether an act that would meet

the definition of willful misconduct caused or contributed to the altercation.  R. at 1471-72. 

Furthermore, there is no contemporaneous in-service line of duty report or other evidence that would

provide further information about the in-service event.  R. at 39.  

The Board determined that Mr. Marks's testimony as to being assaulted at the time of the

incident was "highly unreliable . . . self-serving, compensation-driven, and not credible" because he

was intoxicated and because the first time he reported the alleged in-service assault was at the

November 2008 Board hearing.  R. at 9-10.  But the Board failed to appreciate that the veteran does

not bear the burden of proving that his injury was not the result of willful misconduct; rather, VA

bears the burden of proving that it was.  See Holton, 557 F.3d at 1367.  VA must set forth evidence

that shows by a preponderance that the in-service injury was proximately caused by an act of willful

misconduct by the veteran, Thomas, 423 F.3d at 1283; Myore, 9 Vet.App. at 503, and the evidence

of record is insufficient to reach any such determination.  

According to the Board, the record contains evidence only that Mr. Marks was involved in

a physical altercation (R. at 8, 702-03, 711, 1471) and was intoxicated at the time he arrived for

treatment for his head injury (R. at 9, 1471-72).  The only other facts recited by the Board are that
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the veteran at time of treatment had a hematoma on his forehead, a black right eye, and a blood

alcohol concentration of .23.  R. at 9.  The Board assumed, without support, that Mr. Marks's

intoxication caused the altercation and, thereby, his injuries.  R. at 8-10.  Even were the Court to

determine that the Board's credibility analysis is correct, the Board's assumptions cannot be

supported on the record evidence.

If the Board believed that the altercation, and thereby the injury, was caused by an act of

willful misconduct by Mr. Marks, it had a responsibility to produce evidence establishing the

existence of misconduct on the part of the veteran, produce evidence that the misconduct was willful,

and explain how that misconduct proximately caused or resulted in his injury.  Holton, 557 F.3d at

1367; 38 C.F.R. § 3.1(n)(3).  The Board failed to do so, and the Court is left with the definite and

firm conviction that the Board erred in finding that Mr. Marks's head injury was an act of willful

misconduct.  The Court therefore determines that the Board's willful misconduct determination was

clearly erroneous.  See Gilbert, 1 Vet.App. 49 at 53.  

As to remedy, reversal is appropriate where the only permissible view of the evidence is

contrary to the Board decision.  Gutierrez v. Principi, 19 Vet.App. 1, 10 (2004) (citing Johnson v.

Brown, 9 Vet.App. 7, 9-10 (1996)).  In determining whether to set aside or to reverse the Board's

willful misconduct determination, the Court must review the evidence of record, see Mariano v.

Principi, 17 Vet.App. 305, 316  (2003) (citing 38 U.S.C. § 7261(b)), and, where the burden is on the

Board to prove willful misconduct and "VA and the Board have had a full opportunity to develop

the record," the Court's role is to "assess whether the Secretary has succeeded in carrying his

burden,” Horn v. Shinseki, 25 Vet.App. 231, 243 (2012).  If the Secretary failed to carry his burden,

“reversal, not remand, is . . . the appropriate remedy."  Id.  

Here, the Board determined that there had been full record development and that VA had

complied with the duty to assist by obtaining all relevant records as to willful misconduct; in

particular, the Board noted that it had previously remanded for procurement of an administrative

determination as to willful misconduct and line-of-duty issues, and that further development at the

RO had complied with the Board's remand order.  R. at 6-7.  The RO administrative decision as to

line-of-duty and willful misconduct and the Board decision on appeal referenced only two items of

evidence relevant to the willful misconduct question: the October 1980 SMR and the November
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2008 hearing transcript wherein the veteran testified as to the relevant in-service event.  R. at 8-10 

(Board decision), 38-41 (RO administrative decision).  As discussed above, these documents are

insufficient to support a finding of willful misconduct because they do not identify an act of

misconduct that was willful and that proximately caused or resulted in his injury.  The RO also

clearly stated that there was no contemporaneous line-of-duty report.  Id.  In light of the above

discussion, the Court finds that the Secretary has not carried his burden to prove willful misconduct

and will therefore reverse the Board's willful misconduct finding and remand for the Board to

determine, after proper development and assistance per 38 U.S.C. § 5103A and 38 C.F.R. § 3.159,

whether a grant of compensation based on service connection is warranted. 

Given this disposition, the Court need not address the veteran's other arguments.  Mr. Marks

is free to present additional arguments and evidence to the Board on remand in accordance with

Kutscherousky v. West, 12 Vet.App. 369, 372-73 (1999) (per curiam order).  See Kay v. Principi, 

16 Vet.App. 529, 534 (2002).  The Court reminds the Board that actions on remand must be

performed in an expeditious manner in accordance with 38 U.S.C. § 7112.

III.  CONCLUSION

Upon consideration of the foregoing, the Board's May 24, 2013, finding of willful misconduct

is REVERSED and the claim for service connection for a head injury is REMANDED for further

development and readjudication consistent with this decision.

DATED: September 15, 2014

Copies to:

Robert V. Chisholm, Esq.

VA General Counsel (027)

8


