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 30-DAY DEMAND LETTER NOTICE 

This is the final step in completing my Substantive appeal. It is also a 30-day 

demand letter notice ordering the Seattle Veterans Administration Regional 

Office and the Seattle Veterans Service Center Manager (VSCM) to comply with 

the rating terms of the compensation examination performed by Doctor James 

Morgan dated July18th, 2008. Please see Record before the Agency (RBA 1076-

1077). 

Additionally, this is a  30-day demand letter to comply with BVA Decision 11-02 

889A dated November 21st, 2013 which grants an earlier effective date to the 

denial announced November 7th, 1994. See RBA @ 3394. The Joint Motion for 

Remand in CAVC Docket # 12-1980 dated April 2nd, 2013 clearly effectuated a 

mutual agreement that, due to 38 CFR §19.29, the  Regional Office denial 

decision dated November 7th, 1994 did not become final. Accordingly, all 

downstream issues and adjudications following the November 7th, 1994 denial 

are void ab initio by the terms of the Joint Motion for Remand.  

Two diseases and a request for increase were on appeal in the March 1994 

claim. To wit, 

1) Request for tinnitus increase to compensable (10%) 

 



  

 

 

2) Entitlement to service connection for Hepatitis   

3) Entitlement to service connection for Porphyria Cutanea Tarda (hereinafter 

PCT) on a direct as well as presumptive basis due to exposure to herbicides. 

Please notice the conjunctive linkage of the etiology in my March 31st, 1994 

filing. See RBA @ 3400: 

“porphyria cutanea tarda as a residual of Hepatitis B or exposure to Agent 

Orange” 

 

By virtue of that semantic construction, the two claims are inextricably 

intertwined as contemplated in Harris v. Derwinski (1991) (Two claims are 

inextricably intertwined when the outcome of one will have a deciding effect 

on the other). Two of the disabilities have since been granted. However, a 

contemporary rating for PCT based on BVA decision 11-02 889A has not been 

promulgated to date. As all three claims in the November 7th, 1994 denial were 

part of the December 7th, 1994 Notice of Disagreement, the January 5th, 1995 

Statement of the Case is void ab initio. See RBA @ 3375-3384. 

The Seattle VARO and the VSCM have thirty days (30-day demand letter) to 

comply with the terms of the BVA decision (11-02 889A) declaring the March 

31st, 1994 claim for PCT is not final.  

The Seattle VARO and the VSCM have thirty days to effectuate the rating for 

PCT with an effective date of March 31st, 1994 as secondary to service 

connected Hepatitis C granted June 2nd, 2008 (30-day demand letter). See RBA 

@ 3019-3021.  Authority is 38 CFR §3.310(a) as well as the rating decision granting 

service connection based on nexus letter of Dr. Sangik Oh. See RBA @ 2981. 

Additional nexus is by VA’s C&P examiner Dr. James Morgan. See RBA @ 1076-

77. 

The Seattle VARO and the VSCM have thirty days to assign the correct rating of 

100% total disability as diagnosed by Doctor James C. Morgan on July 18th, 2008  



  

 

 

(30-day demand letter). The very same medical posture (phlebotomies) as 

diagnosed by Dr. Morgan has been continuous since diagnosis of PCT by Dr. 

Robert Findley dated November 4, 1992. See RBA @ 3404. See also RBA @ 2940-

2947.  At that time I was prescribed phlebotomies every three weeks to reduce 

heme (iron) in the blood or as necessary to maintain a lowered hematocrit not 

to exceed 34 mcg. See RBA @ 3405-3410. The systemic therapeutic therapy has 

been ongoing continuously since November 20th, 1992 with short interludes to 

help me recover from acute anemia. For approximately a year I was an 

inpatient at the Seattle VAMC (April 24th, 2009- April 19th, 2010) and did not  

receive phlebotomies but have since resumed them and continue to do so to 

the present.  

Additionally, this should be construed as a thirty-day demand letter to the 

Seattle VARO and the VSCM to grant me a rating of Special Monthly 

Compensation “S” (Housebound) with an effective date of the March 31st, 1994 

claim filing. Authority is 38 CFR §3.350(h)(2)(i)- to wit: 

“Total plus 60 percent, or housebound; 38 U.S.C. 1114(s). The special monthly 

compensation provided by 38 U.S.C. 1114(s) is payable where the veteran has a 

single service-connected disability rated as 100 percent and, 

 Has additional service-connected disability or disabilities independently ratable 

at 60 percent, separate and distinct from the 100 percent service-connected 

disability and involving different anatomical segments or bodily systems”. 

Additionally, even though it is not a related matter, please also consider this a 

thirty-day demand letter to adjudicate my claims for Cryoglobulinemia and 

Fibromyalgia filed October 5th, 2012 and still unadjudicated for over two years in 

spite of VARO Seattle’s claim that they are “only” fifteen months out on claims. I 

have queried the VA’s IRIS system five times and been told the same fifteen 

month delay in claims adjudications story. 

Please see ; IRIS Inquiry # 120716-000580  dated July 16th, 2012;  IRIS Inquiry 

#131127-001443 dated December 11th, 2013;  IRIS Inquiry #140218-000777 dated  

 



  

 

 

February 18th, 2014; IRIS Inquiry: #140410-000526 dated April 17th, 2014; IRIS Inquiry 

#140910-001105 dated September 30th, 2014 

  

CLEAR AND UNMISTAKABLE ERRORS 

There are four distinct errors in the decision dated September 30th, 2008. See RBA 

@ 1095-1103. 

 

CLEAR AND UNMISTAKABLE ERROR #1 

 

Clear and unmistakable error number one is simple. Dr. James Morgan opined 

on the etiology of my PCT and declared it secondary to my service connected 

Hepatitis C. See RBA @ 1076-77. He noted in his remarks section: 

The effect of the condition on the claimant’s usual occupation is totally 

disabled. The effect of the condition of the claimant’s daily activity is no heavy 

house and yard work, must avoid the sun.  (emphasis mine). 

The Presumption of Regularity attaches to the competence of VA raters.  See 

Cox v. Nicholson, 20 Vet.App. 563 (2007), (the Board was within its rights to 

presume the competence of the VA medical expert.) 

See also Miley v. Principi, 366 F.3d 1343, 1347 (Fed.Cir. 2004)). The doctrine 

“allows courts to presume that what appears regular is regular, the burden 

shifting to the attacker to show the contrary.” Id. (quoting Butler v. Principi, 244 

F.3d 1337, 1340 (Fed.Cir.2001)) 

 

 Furthermore, the presumption of validity of all medical decisions is assumed to 

be correct unless the presumption is conclusively proven to be clearly and  



  

 

 

unmistakably erroneous. VA made no argument as to the validity of Dr. 

Morgan’s assessment of “total disability” in the July 18th, 2008 decision so it is now 

a finding of fact. What appears to be regular is regular. VA must prove Dr. 

Morgan’s findings and diagnosis were clearly and unmistakably erroneous (CUE) 

to overturn them. Left unrebutted, a finding of “total disability” must stand. The 

time to cure that error has come and gone.   

If the act is not a regular one but is irregular, the Secretary is not entitled to the 

presumption. See Warfield v. Gober, 10 Vet.App. 483, 486 (1997); see also United 

States v. Roses, Inc., 706 F.2d 1563, 1567 (Fed. Cir. 1983) ("The presumption [of 

official regularity may also] operate in reverse. If [the act] appears irregular, it is 

irregular, and the burden shifts to the proponent to show the contrary"). 

VA has never maintained that Dr. Morgan’s diagnosis of “totally disabled” is 

incorrect or “irregular”. Therefore, what appears irregular is irregular and the 

burden now shifts to the DRO to show that Dr. Morgan’s July 18th, 2008 PCT 

diagnosis of “totally disabled” is not sustained falls on the VA to rebut.    The 

Seattle DRO, Brent Underwood, simply suggests that: 

“Our regulations do not allow for a rating based mere (sic) on totally disabled.” 

 Stefl v. Nicholson, 21 Vet. App. 120, 124 (2007) held: ("[A] medical opinion ... 

must support its conclusion with an analysis that the Board can consider and 

weigh against contrary opinions.").  Mr. Underwood offers an unnamed 

regulation or regulations that purport to rebut this but then cites the second half 

of 38 CFR §4.15 for authority to define “total disability”. This is not a medical 

opinion but rather a recital of part of the pertinent regulation. 

Mr. Underwood overlooks the RBA @ 1076 where Dr. Morgan clearly opines as to 

why a rating of totally disabled is warranted based on “systemic phlebotomies” 

as well as the medical requirement “must avoid the sun.” Current medical 

literature does not discuss “systemic” phlebotomies and uses the term 

“therapeutic” to describe removing a pint (800ml) of blood for recognized 

medical diseases of hemochromatosis, Polycythemia Vera and Porphyria 

Cutanea Tarda.  



  

 

 

CLEAR AND UNMISTAKABLE ERROR #2 

 

The second error was choosing the wrong diagnostic code. The September 30th, 

2008 rating decision confused “skin” therapy with “therapeutic” therapy. Under 

38 CFR §4.118 Schedule of Ratings – Skin, please find the last note at the bottom. 

“If treatment is confined to the skin, the provisions for a 100-percent evaluation 

do not apply.”  

This is clear and unmistakable evidence that the decision contains error. My 

treatment is defined in medical literature as “therapeutic phlebotomy”. There 

has never been any “systemic” treatment of my skin whatsoever. The C&P 

examination conducted by Dr. Morgan specified “Must avoid sun.” That does 

not constitute “treatment”. It is an advisory assessment based on 

photosensitivity. The only way to avoid sunlight is logically by staying indoors- 

ergo being housebound. 

Nowhere in Doctor Morgan’s diagnosis or remarks section is there mention of 

“treatment confined to the skin”. The treatment is confined to “regular  

therapeutic phlebotomies” to rid the body of excess heme (iron) analogous to 

kidney dialysis. See RBA @ 1076: 

Under Remarks: 

“The skin lesions are in remission as he has avoided sunlight (a precipitating 

factor) and is being treated with phlebotomies to reduce the iron in the blood.” 

Iron is heme thus the clear implication is a blood-borne disability, ongoing (not 

intermittent) phlebotomies to control a substance in the blood akin to the 

process of a kidney dialysis. There simply cannot be a discussion (or confusion) 

about “intermittent systemic therapy such as corticosteroids or other 

immunosuppressive drugs required for a total duration of less than six weeks 

during the past 12-month period” as described in Diagnostic Code 7815. By its 

very definition, it is referring to a topical medication or procedure to the skin and  



  

 

 

not the hemic or lymphatic circulatory system. Attempting to associate skin 

therapy as being analogous to therapeutic, hemic therapy involving 

phlebotomies is clearly and unmistakable erroneous and a clear violation of 38 

CFR §4.20.  

“Systemic therapy” as described in Diagnostic Code 7815, by its clear meaning, 

involves a topical skin treatment or, in the alternative “immunosuppressive 

drugs”- i.e.  oral medications in the form of a pill. Possible other permutations 

might include immunizations(shots) but nothing in the medical literature on PCT 

discusses oral medications or therapeutic or dialysis-like infusions. 

Additionally, my phlebotomies occur monthly and are year around. They are not 

“intermittent” and the cumulative effect is over the 52 weeks of the last twenty 

two years- not the “six weeks during the past 12-month period” reported in the 

September 30th, 2008 rating decision. 

Throughout the ratings criteria in §§4.115(a), 4.117 and 4.118, one repetitive 

phrase is enunciated as well as incorporated into the final note at the bottom of 

§4.118 Schedule of ratings—skin.  In all cases, a description of “therapeutic 

procedure” or “systemic malignancies, i.e., systemic chemotherapy” is used to 

describe a medical procedure involving adding to or subtracting something 

from the hemic or lymphatic systems. These terms are not synonymous with 

topically treating the skin “systemically”. They all involve the infusion, suffusion or 

dialysis of the hemic/lymphatic system.  

An analogous rating to PCT phlebotomies would be 38 CFR §4.115(a) Renal 

dysfunction.  

Requiring regular dialysis---100% 

Kidney dialysis removes toxins from the blood as do PCT phlebotomies. One of 

the side effects is extreme anemia as contemplated by Dr. Morgan’s diagnosis 

of totally disabled. 

See also 38 CFR §4.117, Diagnostic Code 7715  



  

 

 

Note: The 100 percent rating shall continue beyond the cessation of any 

surgical, radiation, antineoplastic chemotherapy or other therapeutic 

procedures. Six months after discontinuance of such treatment, the appropriate 

disability rating shall be determined by mandatory VA examination. Any change 

in evaluation based upon that or any subsequent examination shall be subject 

to the provisions of § 3.105(e) of this chapter. If there has been no local 

recurrence or metastasis, rate on residuals. 

See also 38 CFR §4.118 Diagnostic Code 7818: 

Note: If a skin malignancy requires therapy that is comparable to that used for 

systemic malignancies, i.e., systemic chemotherapy, X-ray therapy more 

extensive than to the skin, or surgery more extensive than wide local excision, a 

100-percent evaluation will be assigned from the date of onset of treatment, and 

will continue, with a mandatory VA examination six months following the 

completion of such antineoplastic treatment, 

Systemic chemotherapy (including antineoplatic treatment) is defined as 

infusion of chemicals intravenously into the bloodstream or inside the chest wall 

of the body. It is not synonymous with topical “systemic therapy” such as 

corticosteroid creams. 

 

See also 38 CFR §4.118 Diagnostic Code 7833 

Note: If a skin malignancy requires therapy that is comparable to that used for 

systemic malignancies, i.e., systemic chemotherapy, X-ray therapy more 

extensive than to the skin, or surgery more extensive than wide local excision, a 

100-percent evaluation will be assigned from the date of onset of treatment, and 

will continue, with a mandatory VA examination six months following the 

completion of such antineoplastic treatment, and any change in evaluation 

based upon that or any subsequent examination will be subject to the provisions 

of § 3.105(e). If there has been no local recurrence or metastasis, evaluation will 

then be made on residuals. If treatment is confined to the skin, the provisions for 

a 100-percent evaluation do not apply. 



  

 

 

“Systemic therapy” is defined as “treatment with a drug that is absorbed into 

the bloodstream and distributed to all parts of the body except where there is a 

specific barrier.” 

Dialysis is defined as “the clinical purification of blood by mechanical dialysis, as 

a substitute for the normal function of the kidney.” 

Only one of these is analogous to the regular periodic phlebotomies involving 

the hemic system to rid myself of the toxic buildup of heme (iron) from PCT. 

Nowhere in the literature of therapeutic systemic therapy is there any mention of 

treatment to the skin itself for PCT. Therefore Diagnostic Code 7815 is not for 

application and is clear and unmistakable error. In any case, the last note in 

4.118 forbids a 100% rating for treatment confined to the skin: 

Note: If a skin malignancy requires therapy that is comparable to that used for 

systemic malignancies, i.e., systemic chemotherapy, X-ray therapy more 

extensive than to the skin, or surgery more extensive than wide local excision, a 

100-percent evaluation will be assigned from the date of onset of treatment, and 

will continue, with a mandatory VA examination six months following the 

completion of such antineoplastic treatment, and any change in evaluation 

based upon that or any subsequent examination will be subject to the provisions 

of § 3.105(e). If there has been no local recurrence or metastasis, evaluation will 

then be made on residuals. If treatment is confined to the skin, the provisions for 

a 100-percent evaluation do not apply.  

   

CLEAR AND UNMISTAKABLE ERROR #3 

 

The third clear and unmistakable error in the September 30th 2008 decision is to 

rate a condition based on the observable effects of the ameliorative 

therapeutic procedure. Nowhere in 38 CFR §4.118 is there a provision to rate a 

disability after it is in remission unless or until  the therapy has ceased. Were that 

the case, an absurd result would be forthcoming.  



  

 

 

The Decision Review Officer attempts to rationalize the September 30th, 2008 

rating of 10% under DC 7815 as predicated on “The lesions were considered in 

remission because your treatment of avoiding sunlight and having phlebotomies 

performed was successful in preventing the condition.”  This is clearly and 

unmistakably in error. Based on this reading of Diagnostic Code 7815, ff I had 

done nothing whatsoever to prevent the condition i.e. no therapeutic 

phlebotomies or avoidance of sun whatsoever - my rating would be much 

higher due to the deleterious effects of exposure to sun and a buildup of heme 

(iron) in my blood.  

A regulation has to mean what it says (Otero- Castro v. Principi 16 Vet.App. 375, 

380 (2002)   Ratings must be based on symptoms before ameliorative therapy in 

all of Part 4, §4.118- Schedule of Ratings-- Skin unless otherwise specified in the 

rating criteria.  

Tropf v. Nicholson, 20 Vet.App. 317, 321 n.1 (2006) ("[A] statute is ambiguous only 

when the application of the ordinary meaning of the words and rules of 

construction to the plain language of the regulation fails to answer the question 

at issue. . . . Without standard word meanings and  rules of construction, neither 

Congress nor the Secretary can know how to write authorities in a way that 

conveys their intent and no practitioner or—more importantly—veteran can rely 

on a statute or regulation to mean what it appears to say."); 

The basic principles that apply to construing statutes apply equally to construing 

regulations. Smith (William A.) v. Brown, 35 F.3d 1516, 1523 (Fed. Cir. 1994). 

Since my need for therapeutic phlebotomies is an ongoing medical necessity 

(and always will be), cessation of phlebotomies would result in the very same 

disabilities returning and creating an unhealthy medical condition over and over 

again.  Congress never intended for such an absurd reading of the regulations. 

 As this Court has made clear,"[t]he Board's consideration of factors which are 

wholly outside the rating criteria provided by the regulations is error as a matter 

of law." Massey v. Brown, 7 Vet.App. 204, 208 (1994); see also Drosky v. Brown, 10 



Vet.App. 251, 255 (1997) (finding legal error where the Board, "in essence, 

impermissibly rewrote" the regulation by considering factors wholly outside the  

  

 

 

rating criteria); Pernorio v. Derwinski, 2 Vet.App. 625, 628 (1992) ("In using a 

standard that exceeded that found in the regulation, the Board committed 

legal error.") 

"[A] functioning system of laws must give primacy to the plain language of 

authorities. "Tropf v. Nicholson, 20 Vet.App. 322 (2006); see also Myore v. 

Nicholson, 489 F.3d 1207, 1211 (Fed. Cir. 2007)("'Statutory interpretation begins 

with the language of the statute, the plain meaning of which we derive from its 

text and its structure'" (quoting McEntee v. Merit Sys. Prot. Bd., 404 F.3d 1320, 

1328 (Fed. Cir. 2005))); Otero-Castro, 16 Vet. App. at 380 ("The basic principles 

that apply to construing statutes apply equally to construing regulations." (citing 

Smith v. Brown, 35 F.3d 1516, 1523 (Fed. Cir. 1994))). Requiring the Secretary to 

explicitly list the factors to be considered when rating a disability ensures 

consistent application of the disability ratings. " 

The ratings schedule for Diagnostic Codes amply comprehends the terms and 

meaning of  therapeutic therapy involving intravenous infusion or dialysis. The 

code also amply comprehends a new, revised rating following cessation of this 

type of therapy. Most require a new compensation examination following a set 

period after cessation of systemic therapy-often six months- to accurately 

reassess the rating percentage and adjust it accordingly. With phlebotomies, 

this therapeutic therapy continues forever and will never result in cessation -

hence Dr. Morgan’s informed diagnosis on the compensation examination 

comprehending a continuing need for phlebotomies for life. 

As I have been having therapeutic phlebotomies for over twenty two years from 

my filing on March 31st, 1994, it is well demonstrated that this need is ongoing 

and not “intermittent” as alleged by the September 30th, 2008 rating decision: 

“While the condition is currently in remission and primarily only affects your 

hands, we are assigning this [10 percent] evaluation based on your intermittent 

need for phlebotomies.” 



 

 

  

 

 

VA is free to choose any diagnostic code that is analogous to ongoing 

therapeutic procedures involving the infusion, suffusion or removal of poisons 

from the body via the hemic/lymphatic system. What VA raters are not 

permitted to do is assign diagnostic codes that are clearly and unmistakably 

erroneous when well-known analogous ratings are clearly for application. As all 

of the ratings discussed correctly correctly reflect a 100% rating while on such 

intravenous therapy, the Presumption of Regularity attaches to Dr. Morgan’s July 

18th, 2008 compensation examination describing a condition of “total disability.”  

Dr. Morgan is presumed to be knowledgeable in his field and understand the 

instructions provided to him by VA to correctly rate the PCT disability. VA did not 

rebut that presumption prior to the September 30th, 2008 rating decision so it 

must stand as a finding of fact.. 

 

Shafrath v. Derwinski, 1 Vet. App. 589; (1991) dealt with the adequacy of a 

compensation examination. VA cannot now, six years later, argue that “total 

disability means something other than what Dr. James Morgan described on 

July 18th, 2008. That is called post hoc rationalization advanced for the first time 

on appeal. VA did not use that rationale for a 10% rating for PCT under 

Diagnostic Code 7815. The rater stated s/he was assigning a rating of 10% based 

on the need for” intermittent phlebotomies”. However, phlebotomies are not a 

topical skin treatment. They are an intravenous therapeutic treatment akin to 

dialysis or chemotherapy via intravenous infusion. As such, the choice of 

Diagnostic Code 7815 based on the “intermittent need” for phlebotomies was 

clearly and unmistakably erroneous on its face.  

Furthermore, using only part of 38 CFR §4.15 to define the definition of total 

disability results in another absurd result. VA’s Decision Review Officer, Brent 

Underwood,  in the latest SOC attempts to conflate total disability as: 



“The following will be considered to be permanent total disability: the 

permanent loss of the use of both hands, or of both feet, or of one hand and 

one foot, or of the sight of both eyes, or becoming permanently helpless or  

  

 

 

permanently bedridden.  Other total disability ratings are scheduled in the 

various bodily systems of this schedule.” 

What Mr. Underwood is avoiding is the prelude in 38 CFR §4.15 Total Disability 

ratings which states: 

“The ability to overcome the handicap of [total] disability varies widely among 

individuals. The rating, however, is based primarily upon the average impairment 

in earning capacity, that is, upon the economic or industrial handicap which 

must be overcome and not from individual success in overcoming it. However, 

full consideration must be given to unusual physical or mental effects in 

individual cases, to peculiar effects of occupational activities, to defects in 

physical or mental endowment preventing the usual amount of success in 

overcoming the handicap of disability and to the effect of combinations of 

disability. 

The last sentence in 38 CFR §4.15 aptly instructs the Decision Review Officer to 

investigate other ratings that might be more analogous to the rating described 

by Dr. Morgan in the compensation examination. 

“Other total disability ratings are scheduled in the various bodily systems of this 

schedule.”  

The regulation -38 CFR §4.15- must be read in its entirety to ascertain the correct 

meaning. Bifurcating it into two disparate parts and ignoring the first half distorts 

the meaning of “totally disabled” as the DRO attempts to do here. 

  

CLEAR AND UNMISTAKABLE ERROR #4 

 



 The fourth clearly and unmistakably erroneous error is that the VA rater ignored 

Dr. Morgan’s finding of “total disability” and substituted his own medical opinion  

 

  

 

 

in its stead. This is a Colvin violation. That is a reference to Colvin v. Derwinski  1 

Vet.App. 171, 174 (1991) where the Court held: 

“The BVA decision does not cite medical evidence of record in this case or 

recognized medical treatises to support these medical conclusions. The BVA, in 

finding that the new evidence did not provide a new factual basis for a claim 

was, in effect, refuting the expert medical conclusions in the record with its own 

unsubstantiated medical conclusions. BVA panels may consider only 

independent medical evidence to support their findings. If the medical 

evidence of record is insufficient, or, in the opinion of the BVA, of doubtful weight 

or credibility, the BVA is always free to supplement the record by seeking an 

advisory opinion, ordering a medical examination or citing recognized medical 

treatises in its decisions that clearly support its ultimate conclusions. See 38 

U.S.C. § 4009 (1988); Murphy v. Derwinski, U.S. Vet. App. No. 90-107, slip op. at 4 

(Nov. 8, 1990).This procedure ensures that all medical evidence contrary to the 

veteran’s claim will be made known to him and be a part of the record before 

this Court.” 

 

Nowhere in the September 30th, 2008 decision does the rating comport with or 

attempt to assimilate the doctor’s C&P finding of “totally disabled.” There are 

simply no reasons or bases that explain a 10% rating for “topical systemic 

therapy” to control the deleterious effects of PCT. 

 Nieves-Rodriguez v. Peake, 22 Vet.App. at 304 (2008) holds: 

In determining the probative value to be assigned to a medical opinion, the 

Board must consider three factors.    



1) The initial inquiry in determining probative value is to assess whether a 

medical expert was fully informed of the pertinent factual premises (i.e., medical 

history) of the case.  A review of the claims file is not required, since a medical 

professional can also become aware of the relevant medical history by having 

treated a Veteran for a long period of time or through a factually accurate  

medical history reported by a Veteran. 

  

 

 

2) The second inquiry involves consideration of whether the medical expert 

provided a fully articulated opinion.  See Id.  A medical opinion that is equivocal 

in nature or expressed in speculative language does not provide the degree of 

certainty required for medical nexus evidence.  See McLendon v. Nicholson, 20 

Vet. App. 79 (2006)  

3) The third and final factor in determining the probative value of an opinion 

involves consideration of whether the opinion is supported by a reasoned 

analysis.  The most probative value of a medical opinion comes from its 

reasoning.  Therefore, a medical opinion containing only data and conclusions 

is not entitled to any weight.  In fact, a review of the claims file does not 

substitute for a lack of a reasoned analysis.       

Doctor Morgan has carried his argument for total disability and based it on 

objective criteria (need for a therapeutic procedure for life akin to dialysis and 

avoidance of the sun). The rater in the September 30th, 2008 rating decision 

attempts to rate the same lifetime disability diagnosed as a totally disabling 

therapeutic procedure(phlebotomies) as analogous to no more than a minor 

skin condition controlled by corticosteroid cream more than six weeks in the last 

12 months. Clear and unmistakable evidence rebuts this interpretation as does 

the clear parameters of Diagnostic Code 7815. 

Offering no rationale for a 10% rating involving topical systemic skin treatment 

other than it was “analogous” to a phlebotomy is clearly and unmistakable 

erroneous. When appealed via my October 8th, 2008 Notice of Disagreement 

and request for a DRO review, the rater then  reduced the rating to 0% 

(noncompensable) and substituted another rating (38 CFR 4.117 DC 7704 -40%) 

that still did not effectuate the “totally disabled” findings of Doctor Morgan. As 



it, too, ignored the finding of the compensation and Pension examination that 

found “total disability” existed, the new 40% rating under Diagnostic Code 7704 

was also clearly and unmistakable erroneous.    

The assignment of a particular Diagnostic Code is "completely dependent on 

the facts of a particular case."  Butts v. Brown, 5 Vet. App. 532, 538 (1993).  One 

Diagnostic Code may be more appropriate than another based on such factors  

  

 

 

as an individual's relevant medical history, the current diagnosis, and 

demonstrated symptomatology. 

 Any change in Diagnostic Code by a VA adjudicator must be specifically 

explained.  See Pernorio v. Derwinski, 2 Vet. App. 625, 629 (1992).  In this case, 

the Board has considered whether another rating code is "more appropriate" 

than the one used by the RO.  See Tedeschi v. Brown, 7 Vet. App. 411, 414 

(1995).   

The consensus of the October 6th, 2014 Statement of the Case is that a medical 

diagnosis of “totally disabled “by a medical doctor trained in the arts means a 

zero % rating for a skin disability, or, in the alternative, a maximum of 40% under 

an entirely different body system. The final consensus on page 16 of this newest 

Statement of the Case redefines the meaning of “totally disabled” as the 

second half of 38 CFR §4.15: 

“The following will be considered to be permanent total disability: the 

permanent loss of the use of both hands, or of both feet, or of one hand and one 

foot, or of the sight of both eyes, or becoming permanently helpless or 

permanently bedridden”. 

Granted, the DRO did include the last sentence acknowledging other 

diagnostic codes do contain totally disabled ratings (“Other total disability 

ratings are scheduled in the various bodily systems of this schedule.”) but makes 

no reference to them for applicability or an analogous rating. 

By choosing the wrong diagnostic code, the lower rating manifestly changed 

the outcome of the decision. By rating on residuals after ameliorative medical 



intervention, the ratings were rendered meaningless for ratings purposes. By 

substituting a rating that did not incorporate the findings of the compensation 

examination (total disability) the rater refuted the expert medical conclusions in 

the record with his own unsubstantiated medical conclusions which were clearly 

and unmistakably erroneous. By ignoring the Presumption of validity of the 

correctness of VA raters and arriving at an “irregular decision” VA is no longer 

accorded the presumption.  

  

 

 

If the act is not a regular one but is irregular, the Secretary is not entitled to the 

presumption [of validity of VA raters correct ratings]. See Warfield v. Gober, 10 

Vet.App. 483, 486 (1997); see also United States v. Roses, Inc., 706 F.2d 1563, 1567 

(Fed. Cir. 1983) ("The presumption [of official regularity may also] operate in 

reverse. If [the act] appears irregular, it is irregular, and the burden shifts to the 

proponent to show the contrary"). 

VA is free to prove that Dr. James Morgan’s diagnosis of “totally disabled” is 

clearly and unmistakably erroneous but the same tenets of 38 CFR § 20.1403 

controlling clear and unmistakable error apply. Either the facts, as they were 

known at the time, were not before Dr. Morgan or the statutory and regulatory 

provisions extant at the time were incorrectly applied. A mere disagreement of 

how the facts were weighed or evaluated by Dr. Morgan can never rise to the 

level of clear and unmistakable error. Quite simply, either Dr. Morgan’s medical 

diagnosis of “totally disabled” was clearly and unmistakably correct- or it wasn’t. 

A medical diagnosis is a finding of fact that can only be overturned by clear 

and convincing evidence that it was in error. 

I certify that the above is true and correct to the best of my knowledge and 

belief. 

 

 

 Buckwheat sends 

  



  

 


