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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

NO. 13-2095

LEIGH ANN BURCH, PETITIONER,

V.

ERIC K. SHINSEKI,
SECRETARY OF VETERANS AFFAIRS, RESPONDENT.

Before DAVIS, Judge.

O R D E R

Note: Pursuant to U.S. Vet. App. R. 30(a),
this action may not be cited as precedent.

On July 13, 2013, petitioner Leigh Ann Burch filed through counsel a petition for
extraordinary relief in the nature of a writ of mandamus seeking to have VA provide (1) a photocopy
of her claims file, (2) contact information for a supervisory VA employee, and (3) attorney fees. Ms.
Burch alleged that the regional office (RO) sent her a letter dated June 2012 acknowledging her April
2012 request for her claims file, but had since failed to provide the claims file or answer her letters
and telephone calls.

On August 21, 2013, the Court ordered the Secretary to address the allegations in Ms. Burch's
petition and provide documentation necessary for the Court to resolve the matter. In response, the
Secretary stated that on August 22, 2013, the Detroit RO contacted Ms. Burch to request a mailing
address enabling the RO to deliver, inter alia, the claims file. Secretary's Response at 2. The
Secretary explained that Ms. Burch advised VA to send the information to her attorney, who did not
respond to a voicemail regarding its delivery, but signed for a package containing the claims file on
August 27, 2013. Id., Exhibit. The Secretary also explained that the delay in handling Ms. Burch's
request was due to "a high level of inventory, high volume of mail, and workload prioritization at
the Baltimore RO," and that her claim had been forwarded from Baltimore to the Detroit RO "as part
of a special initiative to assist the Baltimore RO with claims processing and completion." Id. at 3.
Additionally, the Secretary noted that the Detroit RO caused further delay in processing her request
following a June 2013 rating decision by mistakenly forwarding her claims file to a scanning vendor.

On September 25, 2013, Ms. Burch replied to the Secretary's response. She conceded that
she received "a set of papers," but that "it is unknown what that set constitutes" because, inter alia,
it did not include a cover letter or certification. Petitioner's Response to Secretary at 1. She further



alleges that certain items from her claims file may have been withheld by the Secretary, and notes
the "continuing problem of obtaining copies of records added to the claims file subsequent to the
unknown date of scanning." Id. at 2.

The Court has the authority to issue extraordinary writs in aid of its prospective jurisdiction
pursuant to the All Writs Act, 28 U.S.C. § 1651(a). However, "[t]he remedy of mandamus is a
drastic one, to be invoked only in extraordinary situations." Kerr v. U.S. Dist. Court for N. Dist. of
Cal., 426 U.S. 394, 402 (1976); see also Youngman v. Peake, 22 Vet.App. 152, 154 (2008);
Constanza v. West, 12 Vet.App. 133, 134 (1999) (holding that a petitioner seeking a writ of
mandamus based on delay must demonstrate an extraordinary delay equivalent to a refusal to act).
Three conditions must be satisfied before the Court issues a writ of mandamus: (1) The petitioner
must lack adequate alternative means to attain the desired relief, thus ensuring that the writ is not
used as a substitute for the appeals process; (2) the petitioner must demonstrate a clear and
indisputable right to the writ; and (3) the Court must be convinced, given the circumstances, that the
issuance of the writ is warranted. See Cheney v. U.S. Dist. Court for D.C., 542 U.S. 367, 380-81
(2004) (citing Kerr, 426 U.S. at 403); see also Youngman, 22 Vet.App. at 154.

Here, Ms. Burch has not evidenced a clear and indisputable right to the writ. The Secretary's
response indicates that VA has provided her with the information she requested in her June 2012
letter, and explains that the delay in processing her claims was caused by VA's effort to assist the
Baltimore RO in handling its large caseload. Furthermore, any failure by the RO to respond to Ms.
Burch's letter was remedied when VA delivered the claims file in August 2013. Although Ms. Burch
argues that the claims file delivered may not be complete–or that she would need to submit
additional ongoing requests for evidence in the file–this does not provide a basis for a writ because
it does not show that the Secretary has refused to act. Accordingly, the delay here was not
extraordinary given the circumstances, and the issuance of a writ is not warranted. See Constanza
v. West, 12 Vet.App. 133 (1999) (holding that when delay is the basis for a petition for a writ of
mandamus, a clear and undisputable right to a writ does not exist unless the petitioner demonstrates
that the delay is so extraordinary that it is equivalent to an arbitrary refusal to act). 

Furthermore, the Court agrees with the Secretary that Ms. Burch's request for information
regarding a VA employee who supervised the photocopying process is irrelevant and moot now that
she has a copy of her claims file. And, because Ms. Burch is not a prevailing party, she is not entitled
to attorney fees under the Equal Access to Justice Act. See Buckhannon Bd. & Care Home, Inc., v.
W. Va. Dep't of Health and Human Res., 532 U.S. 598, 605 (2001) (holding that the "catalyst
theory"–where a lawsuit brings about a voluntary change in the defendant's conduct–does not confer
prevailing-party status on a plaintiff); Thayer v. Principi, 15 Vet.App. 204, 208-11 (2001) (applying
Buckhannon and explaining that "the catalyst theory is no longer available to achieve prevailing-
party status in this Court"). 

On consideration of the foregoing, it is
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ORDERED that the petition for extraordinary relief in the nature of a writ of mandamus is
DENIED. 

DATED: October 8, 2013 BY THE COURT:

ROBERT N. DAVIS
Judge

Copies to:

Keith D. Snyder, Esq.

VA General Counsel (027)
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