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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

NO. 14-0087

PHILIP M. FOLEY, APPELLANT,

V.

ROBERT A. MCDONALD,
SECRETARY OF VETERANS AFFAIRS, APPELLEE.

Before DAVIS, Judge.

MEMORANDUM DECISION

Note:  Pursuant to U.S. Vet. App. R. 30(a),
this action may not be cited as precedent.

DAVIS, Judge: U.S. Air Force veteran Phillip M. Foley appeals through counsel from a

December 4, 2013, decision of the Board of Veterans' Appeals (Board) that denied an initial

disability rating greater than 20% for limitation of motion of the lumbar spine prior to July 8, 2003,

and an initial disability rating greater than 10% for sinusitis.  Mr. Foley also appeals through counsel1

a second December 4, 2013, decision of the Board–issued under the same docket number and by the

same veterans law judge–that denied an initial compensable evaluation for postoperative residuals

of an incisional hernia.  For the following reasons, the Court will affirm that part of the Board's2

December 2013 decision that addressed sinusitis and set aside those parts of the Board decisions that

addressed the lumbar spine condition and postoperative residuals of an incisional hernia, and remand

the matters for further proceedings.

The Board also remanded claims based on degenerative disc disease of the cervical spine and residuals of a1

pituitary tumor. The Court lacks jurisdiction to address these remanded, nonfinal matters. See Breeden v. Principi, 17
Vet.App. 475, 478 (2004).

The Board decision also denied service connection for polycythemia, granted a 50% disability rating for2

dementia, and granted a 10% disability rating for an abdominal scar associated with an incisional hernia. As Mr. Foley
makes no allegations of error regarding these claims, the Court will not review them. See Bucklinger v. Brown, 5
Vet.App. 435 (1993) (aspects of the Board's decision for which no argument is raised are not reviewed on appeal).



I. LUMBAR SPINE CONDITION

A. Background

Mr. Foley served on active duty from September 1968 to March 1975, December 1975 to

December 1979, and from October 1983 to August 1993. In 1994, he was granted disability

compensation for a lumbar spine condition, and he appealed the assigned 10% disability rating. In

2005, the Board awarded Mr. Foley a 40% disability rating from July 2003 onward, but denied an

increased disability rating for the period prior to July 2003. In 2008, the Board granted a 20%

disability rating for his limitation of the lumbar spine with scoliosis for the period before 2003, but

denied a disability rating based on intervertebral disc syndrome (IVDS) for the same period. Mr.

Foley appealed this decision to the Court and in 2009, the Court granted the parties' joint motion to

remand (JMR) for the Board to address IVDS. The parties' JMR noted several pieces of evidence that

the parties agreed suggested IVDS, and stated that "on remand, the Board should consider the

relevant evidence of record prior to July 8, 2003[,] and provide an adequate statement of reasons or

bases as to whether such evidence warrants an evaluation under DC 5293." Record (R.) at 1055.

In 2011, the Board issued an order that noted the parties' JMR required the Board to address

certain pieces of evidence relating to IVDS prior to 2003. However, the Board found that the

question whether Mr. Foley had "a disability during a particular point of time is a medical

determination that should not be made by the Board alone." R. at 484. The Board therefore remanded

the matter for a medical examiner "to ascertain the history, nature, symptoms, and severity of [Mr.

Foley's] service-connected cervical and lumbar spine disabilities." R. at 485. The Board's remand

order required that the examiner address the evidence noted in the parties' JMR, and include in the

opinion "a discussion of the presence and extent of any ankylosis, painful motion, functional loss

due to pain, excess fatigability, weakness, and additional disability during flare-ups" and "an analysis

of the degree of any associated objective neurological abnormalities (i.e., radiculopathy)." R. at 485-

86.

VA provided Mr. Foley a thoracolumbar spine examination in September 2011. The

examiner detailed Mr. Foley's current range of motion measurements and addressed functional loss,

fatiguability, and painful motion, but did not specifically discuss ankylosis. No evidence of
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radiculopathy was found. The examiner also recorded Mr. Foley's account of having flareups during

winter that were more painful, caused decreased movement, and limited his ability to work. With

regard to IVDS prior to 2003, the examiner stated: "It is impossible to give [an] exact date as to the

time the disease first started but there is plenty evidence to show that there were problems prior to

[Mr. Foley's] retirement." R. at 441.

In the first of the two December 4, 2013, decisions now on appeal, the Board determined that

the 2011 examination substantially complied with the terms of the prior remand. The Board found

that the examination was not inadequate for failure to address ankylosis because, given the number

of other findings discussed by the examiner, "the fact that he did not [discuss ankylosis] effectively

indicates that it was not present." R. at 9. The Board also noted that the examiner failed to address

the specific evidence noted in the 2011 remand order and did not specify whether the findings on the

current examination were present prior to 2003. However, the Board found these deficiencies did

not render the examination inadequate because the examiner stated that the claims file had been

reviewed, and "[r]egarding whether IVDS was present prior to 2003, the Board has found below that

it was in fact present, so any alleged deficiency in the examiner's opinion regarding the onset of

IVDS is moot." R. at 10. The Board also rejected both Mr. Foley's argument that the 2011

examination should have been performed in winter when his condition flared up and his argument

that the examination did not contain enough detail to adequately inform the Board's decision

regarding the severity of his condition before 2003. According to the Board,

the issue currently before the Board is the proper rating of the lumbosacral spine
disorder during the period prior to July 2003. In light of this, the Board concludes
that the time of year when the examination was conducted in 2011 was
inconsequential. The Board also notes that another examination would reflect the
severity 10 years after the relevant time period, and would not be useful in resolving
the issue on appeal. 

Id.

Overall, the Board determined that Mr. Foley was not entitled to a disability rating greater

than 20% for IVDS before July 2003 because the records before that time "consistently show

description of muscle spasms and degenerative disc disease but do not show the existence of

incapacitating episodes at any time and do not show that the muscle spasms recurred with such

frequency that relief can be described only as intermittent." R. at 17. Mr. Foley now appeals the
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Board's decision.

B. Analysis

1. Adequacy of 2011 Medical Examination

Mr. Foley asserts that the Board inadequately explained its determination that the 2011 VA

medical examination is adequate. In the appropriate circumstances, the Secretary's duty to assist

includes the duty to provide a medical examination. See 38 U.S.C. § 5103A(d)(1). Moreover, once

the Secretary seeks to obtain a medical examination, he must obtain an adequate one. Barr v.

Nicholson, 21 Vet.App. 303, 311 (2007) ("[O]nce the Secretary undertakes the effort to provide an

examination when developing a service-connection claim, even if not statutorily obligated to do so,

he must provide an adequate one or, at a minimum, notify the claimant why one will not or cannot

be provided.").  An adequate examination is "based upon consideration of the veteran's prior medical

history and examinations and also describes the disability in sufficient detail so that the Board's

'evaluation of the claimed disability will be a fully informed one.'" Id. at 310-11 (quoting Ardison

v. Brown, 6 Vet.App. 405, 407 (1994)) (internal quotation marks omitted); see Nieves-Rodriguez v.

Peake, 22 Vet.App. 295, 301 (2008) (explaining that a medical report cannot merely draw

conclusions from data; rather, it should include "a reasoned medical explanation connecting the

two"). If a condition is characterized by active and inactive stages, the duty to assist requires that the

examination be given during an active stage. Ardison, supra. The Board's determination that an

examination is adequate must by supported by a statement of reasons or bases that is precise enough

to be understood by the claimant and facilitate judicial review.  Allday v. Brown, 7 Vet.App. 517,

527 (1995).

In its 2011 remand, the Board stated that a medical examination was needed to determine the

state of Mr. Foley's disability during the remaining period on appeal–before July 8, 2003. The 2011

VA examination, however, addresses with clarity only the current nature of Mr. Foley's lumbar spine

condition. Although the examiner states there are "plenty of problems" related to IVDS before Mr.

Foley's retirement, he does not specify what these problems were or address their nature or severity.

See R. at 441. Furthermore, the examiner noted that Mr. Foley experiences flareups in winter that

are painful, limit mobility, and limit the ability to work, but did not otherwise detail the nature of Mr.

Foley's condition during a flareup. See R. at 430.
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The Board inadequately explained why it relied on the 2011 examination despite the

examiner's failure to observe the condition during a flareup or to otherwise clearly address the nature

of the condition during the period on appeal. The Board stated that there was no need for the medical

examiner to specifically discuss whether the current medical findings would have been present

before 2003 because "there are 13 claims files of evidence on which to base such a determination."

R. at 10. The Board also stated that "the time of year when the examination was conducted in 2011

was inconsequential" to a determination of the nature of a disability prior to 2003 and that an

examination provided "10 years after the relevant time period . . . would not be useful in resolving

the issue on appeal." Id. However, the Board's explanations conflict with the Board's statement in

the 2011 remand order that "[t]he determination of whether the Veteran had such a disability during

a particular point of time is a medical determination that should not be made by the Board alone, and

the Board thus finds that a new VA spine examination, with a claims file review, is needed to resolve

the matter." R. at 484. 

The Board does not address the discrepancy between its earlier statements and its statement

in the decision on appeal, nor does the Board otherwise explain why it now found the evidence

sufficient to answer the same question that it previously had determined a VA examination was

necessary to address. See Barr, supra. Furthermore, although the Board stated that any alleged

deficiency in the examiner's opinion prior to 2003 was "moot" because "the Board has found below

that [IVDS] was in fact present" (R. at 10), the relevant question for the Board and medical examiner

to answer was the nature and condition of Mr. Foley's IVDS prior to 2003, not merely whether IVDS

was present. The Board's failure to adequately address these aspects of the 2011 medical examination

renders the Board's statement of reasons or bases inadequate and warrants remand. See Allday, supra;

see also Tucker v. West, 11 Vet.App. 369, 374 (1998) (remand is appropriate "where the Board has

incorrectly applied the law, failed to provide an adequate statement of reasons or bases for its

determinations, or where the record is otherwise inadequate").

2. Substantial Compliance with Prior Remand

Mr. Foley also asserts that the Board failed to comply with those terms of the 2011 Board

remand that ordered the examiner to discuss ankylosis, several pieces of medical evidence, and the

severity of his disease–including flare-upsprior to 2003. A remand order by the Board or the Court
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imposes on the Secretary a duty to ensure compliance with the terms of the remand. See Stegall v.

West, 11 Vet.App. 268, 271 (1998); but see Dyment v. West, 13 Vet.App. 141, 146-47 (1999) (no

Stegall violation when the examiner "substantially complied with the Board's remand order").

Substantial compliance with the terms of a remand is shown when the Secretary's actions "resolve

the issue that required the remand order." D'Aries v. Peake, 22 Vet.App. 97, 105 (2008); Dyment,

supra. Where the Board's decision does not comply with a prior Court remand, the proper remedy

is to vacate the Board's decision and remand the matter "with a direction that the Secretary promptly

comply with the previous and present remands of this Court." Stegall, supra.

With respect to the 2011 remand order, the Board briefly stated only that VA had "now

substantially complied with all remand directives." R. at 5. However, the purpose of the 2011 remand

was to "ascertain the history, nature, symptoms, and severity of [Mr. Foley's] service-connected

cervical and lumbar spine disabilities" prior to 2003. R. at 485. In spite of this directive, the 2011

examination does not clearly address the nature, symptoms, or severity of Mr. Foley's condition

before 2003. Although the Board implicitly acknowledges elsewhere in its decision that the 2011 VA

examination did not address the nature of Mr. Foley's condition during the period on appeal or

discuss the particular pieces of evidence noted in the 2011 remand order (see R. at 9-10), the Board

does not explain why it found substantial compliance with the terms of the remand despite the

apparent failure of the 2011 examination to "resolve the issue that required the remand order." See

D'Aries, 22 Vet.App. at 105. The Board's failure to do so renders its statement of reasons or bases

inadequate and warrants remand. See Stegall and Tucker, both supra.

II. SINUSITIS

A. Background

Mr. Foley suffers from service-connected sinusitis; the issue in his current appeal is whether

he should be compensated for this condition at a 30% initial disability rating rather than the currently

assigned 10% rating. (Mr. Foley's sinusitis claim has been ongoing since 1993). In 1994, medical

records related to the service-connected removal of Mr. Foley's pituitary gland noted chronic sinusitis

with drainage, nasal blockage, and moderate-to-severe headaches. The headaches prior to surgery

lasted from several hours to several days and were severe enough to interfere with normal work
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activities. After the surgery, the headaches were less frequent but more intense. A 1995 VA

examination found normal sinuses. In 2003, Mr. Foley complained of four to five annual episodes

of sneezing and headaches without purulent discharge and stated that his last severe sinus infection

had been two years before. A 2006 medical record shows sinus symptoms, but a 2009 examination

recorded no symptoms of sinusitis. In 2010, Mr. Foley told a medical examiner that his symptoms

occur with outdoor activities and that in the past year he had had about six sinus headaches and no

sinus infections. The examiner noted that Mr. Foley has no history of incapacitating sinusitis

episodes, but does have about 4 nonincapacitating episodes per year, which last from 7 to 14 days

and are characterized by headaches, purulent discharge, and sinus pain. A 2011 medical examination

noted pain or headaches two to three times per month and found no crusting or purulent discharge.

In the decision now on appeal, the Board reviewed the evidence and found that Mr. Foley was not

entitled to a 30% disability rating because "there is no evidence that [he] has had any incapacitating

episodes of sinusitis, and there is no evidence to suggest severe and frequent headaches, purulent

discharge or crusting."  R. at 19.  

B. Analysis

Mr. Foley argues that the Board provided an inadequate statement of reasons or bases for its

denial of a 30% disability rating for sinusitis under the version of 38 C.F.R. § 4.97, Diagnostic Code

(DC) 6510-14 in effect prior to October 7, 1996. Under this prior version of the regulation, a 10%

disability rating was warranted for moderate sinusitis, with infrequent headaches, discharge or

crusting or scabbing. 38 C.F.R. § 4.97, DC 6510-14 (2006). A 30% disability rating was awarded

for chronic sinusitis that is "[s]evere, with frequently incapacitating recurrences, severe and frequent

headaches, purulent discharge or crusting reflecting purulence." Id. As with all its material

determinations, the Board must support its choice of disability rating with a statement of reasons or

bases that is understandable to the claimant and facilitates judicial review. Allday, supra. 

Mr. Foley asserts that the Board inadequately explained why it found "no evidence" of

frequent, severe headaches and purulent discharge. R. at 19. Mr. Foley also contends that the 1995

examination's notation of vascular headaches should have been discussed by the Board because

"[w]hether the diagnosis of vascular headaches implicates sinusitis is unclear from the 1995 report,

but in view of the medical definitions [involved], it is possible." Appellant's Brief at 20. Also, Mr.
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Foley maintains that the Board should have clarified the 2011 examination's notation of yellow,

nonpurulent discharge because "[i]t is not clear what the yellowish discharge was if not purulence."

Id. However, an appellant's attorney generally is not qualified to provide medical judgments such

as an explanation of the significance of clinical evidence. Kern v. Brown, 4 Vet.App. 350 (1993). 

Regardless, even assuming that the Board erred in failing to note medical examinations

showing severe headaches in 1995 and purulent discharge in 2010  and 2011, Mr. Foley does not3

demonstrate prejudicial error because he fails to show that his condition at any particular time during

his appeal period more nearly approximated the criteria for the 30%  disability rating for sinusitis.

The 30% disability rating requires frequently incapacitating recurrences of sinusitis as well as

purulent discharge and headaches that are severe and frequent. Mr. Foley does not demonstrate, and

the record does not reflect, that his condition was manifested at any point during his appeal period

by symptoms more nearly approximating the higher disability rating. Accordingly, he fails to show

that remand is warranted for the Board to more specifically discuss the 1995, 2010, and 2011

examinations. See Valiao v. Principi, 17 Vet.App. 229, 232 (2003) (under the prejudicial error rule,

remand is unnecessary "where the facts averred by a claimant cannot conceivably result in any

disposition of the appeal other than affirmance of the Board decision"); Soyini v. Derwinski, 1

Vet.App. 540, 546 (1991) (remand is unnecessary when it "would result in this Court's unnecessarily

imposing additional burdens on the [Board and the Secretary] with no benefit flowing to the veteran.

This we cannot do."). In addition, because the record fails to show evidence demonstrating an

entitlement to the higher disability rating, Mr. Foley also does not demonstrate that remand is

warranted based on the Board's allegedly confusing discussion of the old and new versions of DC

6510-14. Id.

III. POSTOPERATIVE RESIDUALS OF AN INCISIONAL HERNIA

A. Background

After undergoing surgery during service, Mr. Foley was left with a large abdominal scar. This

scar led to a hernia that was surgically repaired in 1991. Both the hernia and postoperative residuals

Mr. Foley correctly notes that the 2010 examination found purulence despite the Board's finding no such3

evidence. However, the same examination also showed no evidence of incapacitating sinusitis or frequent headaches.
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of the hernia are service connected; Mr. Foley was granted service connection in 1994 for the hernia

residuals. After his claim was filed, Mr. Foley continued to have problems with pain, and in 2004,

he underwent a second surgery to repair a "recurrent incisional upper ventral hernia." R. at 55.

Although medical records from 2004 and 2005 note that the second surgery appeared to have been

successful, Mr. Foley told a doctor in 2005 that he still must be cautious about putting pressure on

the area around his hernia, and Mr. Foley's wife testified in 2008 that her husband continues to have

soreness when he laughs, sneezes, or bumps the area. However, in the second December 4, 2013,

Board decision now on appeal, the Board found no evidence to support a compensable disability

rating for the postoperative residuals of Mr. Foley's hernia surgery. 

B. Analysis

Mr. Foley argues that the Board provided an inadequate statement of reasons or bases for its

determination that he was not entitled to a compensable disability rating under 38 C.F.R. § 4.114,

DC 7339 ("Hernia, ventral, postoperative"). A noncompensable disability rating is appropriate under

DC 7339 when there are "[w]ounds, postoperative, healed, no disability, belt not indicated." A 20%

disability rating is awarded for postoperative ventral hernias that are "[s]mall, not well supported by

belt under ordinary conditions, or healed ventral hernia or post[]operative wounds with weakening

of abdominal wall and indication for a supporting belt." 38 C.F.R. § 4.114, DC 7339 (2014). When

a disability more nearly approximates the criteria for the higher of two disability ratings, VA must

apply the higher rating. 38 C.F.R. § 4.7 (2014). Furthermore, the Board may assign separate

disability ratings for distinct periods, known as "staged" ratings, where "factual findings show

distinct time periods where the service-connected disability exhibits symptoms that would warrant

different ratings." Hart v. Mansfield, 21 Vet.App. 505, 510 (2007).

The Board is required to include in its decision a written statement of the reasons or bases

for its findings of fact and conclusions of law that is understandable by the claimant and facilitates

review by this Court. See 38 U.S.C. § 7104(d)(1); Allday, supra. The statement of reasons or bases

must explain the Board's reasons for discounting favorable evidence, Thompson v. Gober, 14

Vet.App. 187, 188 (2000), address all issues raised by the claimant or the evidence of record, 

Robinson v. Peake, 21 Vet.App. 545, 552 (2008), and discuss all provisions of law and regulation

where they are made "potentially applicable through the assertions and issues raised in the record,"
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Schafrath v. Derwinski, 1 Vet.App. 589 (1991). Remand (and not reversal) is appropriate "where the

Board has incorrectly applied the law, failed to provide an adequate statement of reasons or bases

for its determinations, or where the record is otherwise inadequate." Tucker, 11 Vet.App. at 374

(1998); see also Allday, supra.

The Board denied Mr. Foley's claim because it found no evidence that "service-connected

postoperative residuals of an incisional hernia are manifested by small hernia, not well supported by

belt under ordinary conditions, or healed ventral hernia or post[]operative wounds with weakening

of abdominal wall and indication for a supporting belt" during any time in the appeal period. R. at

56. However, no medical examination specifically addresses whether there is an indication for a

supporting belt, and the Board does not discuss why an examination is not needed to answer this

question or whether the examiner's failure to mention a supporting belt is evidence that there was

no indication for a supporting belt. See Buczynski v. Shinseki, 24 Vet.App. 221, 226-27 (2011) (the

absence of evidence in medical records is not negative evidence that the appellant's skin condition

was "exceptionally repugnant" when there was no reason for a doctor to comment on the repugnance

of a condition). Furthermore, a January 1994 treatment note shows "possible early fascia defect" (R.

at 4980), and a 1998 examination showed "early signs of an incisional ventral hernia" (R. at 2239),

and the Board does not address whether this is evidence showing entitlement to a higher disability

rating. See Thompson and Robinson, both supra. In addition, Mr. Foley's hernia problem apparently

increased in severity until it required additional surgery in 2004, but the Board's statement of reasons

or bases does not address any evidence of hernia-related problems between 1999 and the 2004

surgery, or whether staged ratings might be applicable for this or other periods during the course of

his lengthy appeal. See Hart, supra. Finally, the Board noted in its discussion of Mr. Foley's scar that

Mr. Foley's wife's testimony regarding her husband's painful condition "seems to be not of the actual

skin but of the hernia repair area as a whole" (R. at 56), yet the Board did not address whether the

testimony was relevant to a higher disability rating based on postoperative hernia residuals or an

indication of the need for a supporting belt. See Thompson and Robinson, both supra. The Board's

failure to address these issues renders its statement of reasons or bases inadequate and warrants

remand. Tucker, supra.
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IV.  CONCLUSION

For the foregoing reasons, the Court AFFIRMS that part of the Board's December 4, 2013,

decision that addressed sinusitis, and SETS ASIDE those parts of the Board's December 4, 2013,

decisions that addressed limitation of motion of the lumbar spine and  postoperative residuals of an

incisional hernia, and REMANDS the matters for further adjudication. Because the lumbar spine and

hernia residuals claims are being remanded, the Court need not address Mr. Foley's additional

arguments as to other inadequacies in the Board's statement of reasons or bases with respect to those

claims. See Mahl v. Principi, 15 Vet.App. 37, 38 (2001) (per curiam order) ("[I]f the proper remedy

is a remand, there is no need to analyze and discuss all the other claimed errors that would result in

a remedy no broader than a remand."). However, in pursuing his claims on remand, Mr. Foley will

be free to submit additional argument and evidence as to the remanded matter, and the Board must

consider any such evidence or argument submitted. See Kay v. Principi, 16 Vet.App. 529, 534

(2002).  "A remand is meant to entail a critical examination of the justification for the decision. The

Court expects that the [Board] will reexamine the evidence of record, seek any other evidence the

Board feels is necessary, and issue a timely, well supported decision in this case." Fletcher v.

Derwinski, 1 Vet.App. 394, 397 (1991).

DATED: March 13, 2015

Copies to:

David E. Boelzner, Esq.

VA General Counsel (027)
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