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Arguments based on VR&E  SSOC dated May 7th, 2014  

 

Part One  

 Rebuttal of Presumption of VR&E Administrative Regularity 

A medical opinion, however, based on an inaccurate factual premise is not 

probative.  See Reonal v. Brown, 5 Vet. App. 458, 461 (1993).  A bare conclusion, 

even one reached by a health care professional, is not probative without a 

factual predicate in the record.  See Miller v. West, 11 Vet. App. 345, 348 (1998); 

see also Leshore v. Brown, 8 Vet. App. 409 (1995). 

To date, VR&E officers have yet to address my medical shortcomings vis a vis 

photosensitivity (Porphyria) and cold temperatures (cryoglobulinemia).  They 

continue to argue my existing borrowed greenhouse (unheated and non-ADA 

compliant) is adequate to the task.   

 

There is a presumption that public officers perform their official duties correctly, 

fairly, in good faith, and in accordance with law and governing regulations. 

Marsh v. Nicholson, 19 Vet.App. 381, 385 (2005); see also Rizzo v. Shinseki, 580 

F.3d 1288, 1292 (Fed. Cir. 2009) (applying the presumption of regularity to the 

competence of VA examiners). The presumption applies with equal force 

whether its application favors the Government or the individual seeking disability 

compensation from the Government. Woods v. Gober, 14 Vet.App. 214, 218 

(2000); cf. United States v. Chem. Found. Inc., 272 U.S. 1 (1926) (rejecting the 

Government's claim that sales of intellectual property were induced fraudulently 

because United States officers were presumed to be aware of the facts when 

the transactions were made absent clear evidence to the contrary). Whether 

the presumption of regularity attaches to the public actions of a public official is 



a question of law that the Court reviews de novo. Marsh, 19 Vet.App. at 386.  

 

  McNair v. Shinseki contended at oral argument that the presumption of 

regularity applies only to ministerial acts- the presumption is not so limited. Rizzo, 

580 F.3d at 1292 (noting that "nothing in this court's precedent limits the 

presumption [of regularity] to procedural matters" and further stating that the 

doctrine "'allows courts to presume that what appears regular is regular, the 

burden shifting to the attacker to show the contrary'" (quoting Butler v. Principi, 

244 F.3d 1337, 1340 (Fed Cir. 2001))); see also Sickels v. Shinseki, 643 F.3d 1362 

(Fed. Cir. 2011) (applying presumption of regularity to medical examiners' overall 

competence, including ability to understand instructions); Rios v. Nicholson, 490 

F.3d 928, 930-31 (Fed. Cir. 2007) (applying presumption to the "known course of 

business" of the U.S. Postal Service) 

VA’s VR&E is thus granted the Presumption of Administrative Regularity that their 

decisions are competent and perform their duties correctly. Reizenstein v. 

Shinseki, 583 F.3d 1331 (Fed. Cir. 2009) (noting that, generally, an "agency's 

construction of its own regulations is of controlling weight unless it is plainly 

erroneous or inconsistent with the regulation")  

The M-28 manual conflicts with 38 USC §3120 where only the most severely 

disabled are entitled to it. So too does 38 CFR §21.160 and .162 if they restrict the 

meaning of the ILP to only a “vocational test” as maintained by the Seattle 

VR&E Officers. 

I have cogently presented probative medical evidence for a greenhouse. The 

premise underlying the VR&E officer’s argument is flawed. VR&E officers fail to 

recognize the distinction between evidence and argument. Evidence is defined 

as records, documents, testimony, etc., that are offered in proof of an alleged 

fact. BLACK'S LAW DICTIONARY 555 (6th ed. 1990). An argument, on the other 

hand, is defined as "an effort to establish a belief by a course of reasoning." 

BLACK'S at 107. 

The available medical evidence clearly shows an entitlement to ILP based on 

VAOPGCPREC 6-2001 regarding the necessity to have access to the outdoors 

safely. VR&E Officers argue that the greenhouse is a)avocational  and thus off 

limits; b) that  I have numerous greenhouses and any additional ones would be 

superfluous and lastly c) that it will not increase my independence in everyday 

living because a greenhouse will be an albatross around my neck. None of the 



arguments have merit. The argument is flawed and misdirected. I argue apples 

and the VR&E argue oranges. 

 Additionally, whether clear evidence exists to rebut the presumption of 

regularity is a question of law that the Court reviews de novo. See Clark v. 

Nicholson, 21 Vet.App.130, 133 (2007 

The Board, in rendering its decision, is required to provide a written statement of 

the reasons or bases for its "findings and conclusions[] on all material issues of 

fact and law presented on the record."  38 U.S.C. § 7104(d)(1).  The statement 

must be adequate to enable a claimant to understand the precise basis for the 

Board's decision, as well as to facilitate review in this Court.  See Gilbert v. 

Derwinski, 1 Vet.App. 49, 56-57 (1990). See also 38 CFR § 19.29.  

After a court presumes that what appears to be regular is regular, the burden 

shifts "to the attacker to show the contrary." Butler v. Prinicipi, 244 F.3d 1337, 1340 

(Fed. Cir. 2001) 

I attack the Presumption of Administrative Regularity based on metamorphosis 

of denial logic. The original October 26th, 2012 denial was predicated on a 

greenhouse being an “avocational” pursuit as opposed to a “vocational” one. 

The SSOC dated May 7th, 2015 contradicts this and states that funds for 

avocational pursuits are limited. VR&E says  I do not need more than three 

greenhouses yet I demonstrably only have on borrowed one that is incapable of 

meeting my needs. Nowhere is there a clear argument put forth that actually 

and factually addresses the evidence presented.  

 

This Court has applied the presumption of regularity to processes and 

procedures throughout the VA administrative process. See, e.g., Crain v. Principi, 

17 Vet.App. 182, 186 (2003) (applying the   presumption of   regularity to RO's 

mailing of an SOC to a veteran); Redding v. West, 13 Vet.App. 512, 515 (2000) 

(applying the presumption of regularity as to whether RO received the veteran's 

power of attorney); Baldwin v. West, 13 Vet.App. 1, 5-6 (1999) (applying the   

presumption of regularity as to whether RO examined and considered service 

medical records); Schoolman v. West, 12 Vet.App. 307, 310 (1999) (applying the   

presumption of  regularity as to whether RO sent to claimant the application 

form for dependency and indemnity compensation); Davis, 7 Vet.App. at 300 

(applying the  presumption of regularity to the BVA's mailing of a copy of a BVA 



decision to a veteran); Mindenhall, 7 Vet.App. at 274 (applying the  presumption 

of regularity to a RO's mailing of a VA decision to a veteran). 

Here, it is clear the VR&E officers, in spite of their insistence they have considered 

my mitigating medical conditions, have not done so. Had they done so, they 

would clearly see the flaws in their argument that the borrowed greenhouse is 

deficient in every respect for my needs as presented in my rebuttals. 

If a denial appears irregular, then it is irregular. A decision that continually 

changes the denial argument by which it was arrived at is irregular and no 

presumption can attach to it. With each new NM&E I introduce, the denial 

subtly changes to a new denial argument. No continuity of denial is evident. No 

single argument put forth by the VR&E officers survives to the next level of the 

appeal (i.e. denial to SOC to SSOC.) 

A denial must be couched in terms a pro se Veteran can assimilate and 

respond to as described in §19.29. Bare conclusory language, absent any 

supporting rationale, frustrates judicial review and is incomprehensible to the 

claimant. If my severely disabling medical conditions are truly of no 

consequence, then why have they not been discussed? If the existing 

greenhouse is sufficient, why has the lack of heating and the non-ADA 

compliant ingress/egress not been discussed as adequate and meeting my 

needs? 

Remember, VA has said I have three greenhouses so they agree, in essence 

that the Necessary and Vital clause in 6-2001 has been satisfied. They have 

conceded that a greenhouse is necessary and vital to my independence in 

everyday living but that more than one is superfluous.  

They have granted a computer which is a clear admission that I am in need of 

an ILP.  They merely vacillate on why I am not entitled to a greenhouse based 

on “alleged ownership”, possession of three, and finally reverting to the brand 

new M-28 R language to defend the denial logic. 

There has been no discussion of the medical evidence in spite of my continued 

submittals. There also has been absolutely no discussion on how the existing 

borrowed greenhouse is not ADA compliant. 

Dr. Morgan’s letter clearly lays out the primary need for a greenhouse in medical 

terms. “Must avoid sunlight. No heavy lifting.” See RBA @ 1076-1077 



VA conflates that to “you have three greenhouses.” Then to “you merely allege 

the greenhouse is not yours”. This is the wrong legal argument. It revolves around 

both case and controversy yet VR&E officers relegate it strictly to one of law. The 

correct qualifier is the necessary and vital prong. I have previously submitted a 

revised DD 215 showing receipt of a Combat V for Valor and two (2) oak leaf 

clusters indicating it was awarded three times. As such, my word should be 

enough to cement the presumption of credibility. 

I have submitted evidence proving I do not own the greenhouse. I have 

submitted evidence I donate my plants to the local nursery for their sale to raise 

funds for needy Vets. Every NM&E item submitted merely results in a denial 

based on yet another new metric.  

  

 

VR&E Inability to fill 2,700 annual slots for ILP grants 

Included today is the VA’s own record of ILP statistics showing Seattle’s (and all 

VAROs’) continual decline in ILP awards in spite of submissions from severely 

disabled Veterans such as myself. The evidence shows unequivocally that the 

funds allocated by Congress continually are unused for their intended purpose. 

Seattle’s VR&E Officers have often mentioned to me the paucity of funds 

available for this program.  From my SSOC dated May 7th, 2014, on page 2, The 

VR&E Officers state the following in the Reason for Decision: 

“VR&E services may be provided in support of an avocational activity however, 

they are limited.”  

This, too, shows the Presumption of Administrative Regularity has been rebutted. 

If qualified Veterans are being denied, it reflects the inability of the Seattle VR&E 

Officers to administer their own programs correctly. I have included another 

VR&E document that purports to show that VR&E personnel used to inflate the 

numbers prior to 2010. They have now “corrected” their earlier statistics to 

conform to the results. Nevertheless, VA’s VR&E Official still are unable to fill the 

allotted annual slots for this valuable asset. In addition, I printed up the latest 

year’s statistics (2014 and they indicate there are a total of 776, 146 totally 

disabled Veterans in America. 19, 779 reside in Washington State yet the VR&E 

officers only show 16 ILP rehabilitations for 2014. I submit something is amiss. 



I am currently 100%  schedular disabled for Hepatitis. I am 60 % +10% (skin) 

disabled for porphyria (under appeal for 100%). I am 40% disabled by 

cryoglobulinemia/fibromyalgia. Lastly, for what it is worth, I have a 10% rating for 

Tinnitus. I am unaware of the VR&E table for determining “severely disabled” as 

expressed in 38 USC §3120.  I persist in believing I qualify for this. 

 

Retroactivity of M-28 R 

Supreme Court's opinion in Martin v. Hadix, U.S. 67 U.S.L.W. 4500, 4502-04 (June 

21, 1999). Prior to Martin, the most recent Supreme Court pronouncement on the 

matter of retroactive application of legislation came in an opinion in which all 

nine Justices joined -- a rarity in the complex area of retroactive application of 

legislative enactments. The Supreme Court declared: We have frequently 

noted, and just recently reaffirmed, that there is a "  presumption against 

retroactive legislation [that] is deeply rooted in our jurisprudence." Landgraf v. 

USI Film Products, 511 U.S. 244, 265 (1994). "The 'principle that the legal effect of 

conduct should ordinarily be assessed under the law that existed when the 

conduct took place has timeless and universal appeal.'" Ibid. Accordingly, we 

apply this time-honored   presumption unless Congress has clearly manifested its 

intent to the contrary. [Id. at 268.]However, "[t]he   presumption   of   regularity is 

not absolute; it may be rebutted by the submission of "clear evidence to the 

contrary". Ashley II, 2 Vet.App. at 309 (citing Rosler v. Derwinski, 1 Vet.App. 241, 

242 (1991)); see also YT v. Brown, 9 Vet.App. 195, 199 (1996); Mindenhall, 

7Vet.App. at 274; Ashley I, supra. 

 

 

 

Changing Statute or Regulation for  

Retroactive Application- Karnas and Kuzma: 

In Kuzma, the Federal Circuit expressly overruled Karnas to the extent that its 

application would conflict with binding authority from the Federal Circuit or the 

Supreme Court. See Tarver v. Shinseki, 557 F.3d 1371, 1377 (Fed. Cir. 2009). 

Whatever remains of Karnas, the case law is clear that a regulation is not to be 



applied retroactively unless the regulation is intended to be retroactive. See 

Kuzma, 341 F.3d at 1328 ("'congressional enactments and administrative rules will 

not be construed to have retroactive effect unless their language requires this 

result.'" (quoting See Landgraf v. USI Film Prods., 511 U.S. 244, 272 (1994))). 

Therefore, when a veteran's claim implicates a statute or regulation enacted 

during the pendency of that claim, the first task is to determine whether the 

statute or regulation expressly speaks to its temporal reach. See Landgraf, 511 

U.S. at 280. It is only where the statute or regulation contains no such express 

command that a court must determine whether the new statute or regulation 

"would have retroactive effect." Id. A statute or regulation will have an 

impermissible retroactive effect if its application "would impair rights a party 

possessed when he acted." Id.  

If VA did expressly speak to the temporal reach of the regulation, then the Court 

should apply the regulation as indicated by the language of the regulation. If 

VA did not expressly speak to the temporal reach of the regulation, then the 

question is whether the application of the regulation would have an 

impermissible retroactive effect. See id. at 280. Especially relevant here, where 

the intent for retroactive application is clear in a law that has changed favorably 

for an appellant, appellate courts are directed "'to apply the law in effect at the 

time it renders its decision,'" unless doing so would result in manifest injustice. Id. 

at 264 (quoting Bradley v. Sch. Bd. of City of Richmond, 416 U.S. 696, 711 (1974)); 

see also Plaut v. Spendthrift Farm, Inc., 514 U.S. 211, 226 (1995); Thorpe v. Hous. 

Auth. of City of Durham, 393 U.S. 268, 282 (1969). Importantly, "[this rule] applies 

with equal force where the change is made by an administrative agency acting 

pursuant to legislative authorization." Id. at 282. 

Ervin V. Shinseki (2011)  Case # 08-3287 

Our caselaw also establishes that a claim is not finally decided where the 

appellant files a timely appeal from a Board denial of the claim. See e.g., May 

v. Nicholson, 19 Vet.App. 310, 317(2005) (noting that "a CUE [clear and 

unmistakable error] claim (or any collateral attack) cannot lie as to a decision 

that is still open to direct review" and that "'finality' for the purposes of the 

availability of judicial review is not the same 'finality' that enables an appellant 

to file a CUE claim or other collateral attack" (emphasis omitted)). Cases 

currently pending on appeal before the Court are not final until "the expiration of 

the time allowed for filing . . . a [N]otice of [A]ppeal" from the Court's decision in 

the case or at a later date if a timely appeal is taken. 38 U.S.C. § 7291(a). Mr. 



Ervin's case was on appeal before this Court on July 13, 2010, when the new 

regulation was promulgated. In such cases, the Board decision is not final and 

the claim is pending. Accordingly, whether the claim was pending before VA on 

remand from the Court on or after July 13, 2010, or the claim was pending on 

appeal before this Court on July 13, 2010, under both circumstances, the claim 

has not yet been "finally" decided when the regulation was promulgated. To the 

extent the Secretary relies on the concept of finality to restrict application of the 

amended regulation, the argument is without merit 

“On review, If the meaning of the regulation is clear from its language, then that 

is the end of the matter.” Brown v. Gardner 513 US 115, 120 (1994). 

“The Secretary’s interpretation of his rules and regulations will only be given 

deference as long as they are not inconsistent with the regulation or otherwise 

plainly erroneous. Ervin v. Shinseki 24 Vet. App. 318, 326 (2011) See also Thun v. 

Shinseki 572 F.3d 1366, 1369 (Fed. Cir. 2009) 

From VAOPGCPREC 6-2001: Under Discussion: Item #24 

The simple fact is that the SAH assistance provided in this case was to enable 

the veteran to cope with the ordinary physical demands of living in a home 

environment.  In other words, that assistance was intended to provide barrier-

free access in the home setting by overcoming limitations imposed by the 

veteran’s loss of use of his lower extremities, the disability upon which the 

veteran’s eligibility for the assistance authorized under section 2101 was based.  

The improvement sought here, however, is not designed for those purposes and 

disabilities.  Rather, it is intended to give the veteran an added therapeutic and 

recreational option, given his radiation dermatitis and PTSD that will improve his 

quality of life.  It would not improve access within the home, but would afford an 

all-weather enclosure into which the veteran could go to escape the confines of 

his home -- to observe, paint, and photograph nature.  This, as we have said, is 

consistent with the goals of an IL program.  See, M28-1, Pt II, par. 8.02e., at 8-2; 

see, also, VAOPGCPREC 34-97. 

 

VR&E officers apparently waited over a year for the M28 revision to occur 

(March 31, 2014) in order to make a decision adversarial and at odds with the  

regulations in 2011.  I think the most telling precedence discussing this was 

evoked in King v. Shinseki (2010). 



 It would also create the possibility that VA, by not considering evidence 

submitted during the one-year appeal period following the RO decision and 

simply waiting for the RO decision to become final, deprived the appellant of 

the earlier effective date associated with his December 1995 claim.  This would 

be antithetical to the nonadversarial, claimant-friendly nature of VA 

proceedings. 

I have filed two VA 9s on this. The first on April 20th, 2013- almost a full year prior 

to issuance of the SSOC; the second on October 13th  2013. 

The February 25th, 2013 denial of a request for a greenhouse clearly stated it was 

an “avocational request” and denied it on that basis.  This clearly flies in the 

face of the “recreational” holding expressed in VA GC PREC 34-97.  

The February 25th, 2013 SOC went on to state erroneously that I had three (3) 

greenhouses which I do not. The SOC mentions that I wish to grow vegetables to 

“avoid buying them”. This is untrue. I wished to avoid buying vegetables that 

contain contaminants (pesticides) which got me into this imbroglio 40 years ago 

in Vietnam (i.e. Agent Orange and/or Hepatitis C). 

I rebutted this SOC with photographic evidence of the one (1) borrowed 

greenhouse which is not ADA-compliant. VA’s VR&E officer then changed the 

metric of the denial to rebut the new and material evidence. To date they still 

have not discussed the ADA issue. 

Roberson v. Principi  F3d  1378,1384 (2001) was unequivocal that VA  determine 

all potential claims. This, in the context of the VR&E, would entail SAH or HISA 

grants. In addition, a liberal reading of VA GC Precedent 6-2001 would clearly 

show my interest in accessing the outdoors safely without further medical 

damage to my skin or hemic systems. At no time have the VR&E officers 

provided reasons or bases for denial based on these medical conditions.  

Considering the thrust of 38 USC §3120 and Congress’ unequivocal desire to 

provide unique services to its most severely disabled, it seems incongruous on its 

face that Seattle’s VR&E, let alone the whole VA VR&E system, cannot fill its 

quota of slots (2,700) annually yet can so easily and blithely deny without a 

cogent argument a Veteran can utilize to formulate a viable appeal. I refer, of 

course, to 38 CFR §19.29. How am I to rebut a denial that is clearly erroneous 

and riddled with mistruths in spite of several on-site inspections to ascertain my 



needs? The presumptions accorded VA are thusly rebutted and cannot attach -

ergo that which appears irregular, is presumed irregular. 

1) The actual medical premises for a greenhouse of my September 14th, 2012 

request have never been addressed.  

2) My Vocational officer continues to maintain that the IL program is strictly 

vocational in nature and refuses to address the holding to the contrary evoked 

in VAOPGCPREC 34-97. 

3) The same officers maintained I had numerous greenhouses in the SOC. 

4) The May 7th, 2014 SSOC states “claims that his one (1) greenhouse is 

borrowed”. As a combat Veteran with three (3) combat Vs for valor, my 

testimony is considered to be truthful unless my credibility is rebutted. I have 

previously submitted a DD 215 showing the award of medals that now 

corroborate my combat status. It is a matter of record in my c-file. To imply my 

testimony is untruthful is an affront to my honorable service and my two years in 

Vietnam and Laos. 

5) The same SSOC utilizes the wrong legal standard to reach a denial. I own no 

greenhouses. I am requesting only one. “Two enclosed glass structures” (see 

pictures) do not constitute greenhouses. VR&E officials, via constructive 

possession of my VA medical records, are cognizant of my 15 lb. lifting 

restriction. The glass on those “covered planters” exceeds 85 lbs. as I pointed out 

to the VR&E officer. 

6) The same SSOC is relying on M28 (Revised) effective March 31st, 2014 to reach 

a denial of a request made in September 2011 in violation of Karnas/Kuzma 

case law. The new M28 (R) does not comport with the law as it stood in 2011 nor 

does it comport with the clear intent of Congress as evinced in 38 USC §3120 

now. 

7) VR&E officers have now closed out my ILP claim due to the two-year limit in 

clear violation of law knowing full well my claim is on appeal. This, again, rebuts 

the presumption of regularity as it is irregular. 

Colvin Violation 

In the October 26th, 2012 denial, Mr. Kris Holloway stated that he had reviewed 

my medical records and current limitations and utilized them in making his 



decision to deny me the greenhouse. By making a decision medical in nature, 

he violated the precepts embodied in Covin V. Derwinski , 1 Vet.App. 171, 174 

(1991) that forbid this practice. Again, judicial review was frustrated because the 

Reasons and Bases section of the 2012 denial was absent.  

 While it was not stated by the VR&E officers specifically, the May 7th, 2014 SSOC 

also included the reference to this via the new language in the M 28 R Manual 

requiring a letter from one’s treating physician to ascertain the ability of the 

applicant to physically accomplish the proposed Independent Living Program.  

VCAA Violation 

After carefully perusing my various adjudicatory instruments (denial, SOC, 

SSOC), I fail to discern any suggestions akin to those envisioned in 2001 to aid the 

Veteran in obtaining that which he asks for. Congress enacted the VCAA to 

help Veterans. As violations go, it further indicates that the Seattle VR&E Officers 

cannot be accorded the Presumption of Regularity in their administrative 

procedures if they cannot write a cogent denial that also offers advice on what 

is missing or needed to accomplish the endeavor. Nowhere in my decisions will 

the VLJ find anything helpful until the SSOC dated May 7th, 2014 which is 

inapplicable as the M 28 R Manual was inaugurated fully two years after my 

application for an ILP grant. Moreover, none of the strictures mentioned were 

ever iterated prior to the May 7th, 2014 SSOC or discussed in the strikingly absent 

Reasons and Bases in the original denial. 

 

Arguments based on DRO CUE decision SSOC dated February 17th, 2015 

 

100% rating for PCT 

Sickels v. Shinseki, 643 F.3d 1362 (Fed. Cir. 2011) (applying presumption of 

regularity to medical examiners' overall competence, including ability to 

understand instructions) 

The SSOC dated February 17th, 2015 fails to encompass any consideration of the 

need to avoid the sun and heavy lifting as discussed in the Compensation and 

Pension exam on July 18th, 2008 ( See RBA 1076-1077) authored by QTC Doctor 

James C. Morgan.   PCT is not an acute disease. It is chronic, ongoing and 



totally disabling. The 60% rating for anemia mentions the word “acute” as in 

“occasional or intermittent”. The rating fails to discuss the other complications. 

As such, it is not an analogous rating as described in 38 CFR §4.20. 

Following the C&P exam, VA began by awarding 10%. On appeal, VA increased   

it to 40% but reduced the 10% to 0% based on the perception of pyramiding 

under §4.16.  In the four months since the October 6th, 2014 SOC, VBA came 

around full-tilt from a complete denial based on the same evidence of record. 

On February 17th, 2015, VA restored the illegal 10% claw back, increased the PCT 

from 40% to 60% but still fail to incorporate the total disability findings of “must 

avoid sun” and “no heavy lifting”. Dr. Morgan was unequivocal and stated the 

disease was “totally disabling”. To ignore their own finding is a violation of law 

and a flagrant disregard for §4.15.   

Summary of Relief Sought 

1) I ask for my grant of a greenhouse based on the holding s of VA OGC 

Precedents 34-97 and 6-2001 as well as my severe medical disability picture as 

described in 38 USC §3120(b),(e)(1). 

2)  I ask for a 100% rating for the PCT based on the §4.117 hemic system or via 

analogy to §4.115 dialysis due to total disability. The VA Examiner clearly opined 

as much July 18th, 2008 (RBA1076-1077).   

3) I further request an increase from 10% to 30% for my skin scarring as VA has 

never done an in-depth study. I present the VLJ today with an Independent 

Medical Opinion (IMO) to support this. I have filed a waiver of review in the first 

instance. VA has inexplicably restored this skin rating they reduced in a March 

29th, 2010 DRO Review (RBA 536-574). That 2010 DRO decision is now void ab 

initio and has been supplanted with the correction provoked by my filing of the 

Motion for Revision based on CUE filed October 3rd, 2011(RBA 48-54).  My NOD 

filed October 9th, 2008 (RBA 937-956) clearly evinced my belief my skin deserved 

a higher rating based on scarring. It also mentioned the effects of phlebotomies 

dispositively (RBA 938-939).   I feel the skin rating is now again ripe for a de novo 

decision based on the new holding of the JPMR granting the PCT and skin 

scarring back to 1994. As such, it is a brand new adjudication on appeal as is 

the PCT percentage rating. Since it is now being re-awarded via CUE, this is an 

excellent opportunity to set the record straight on all counts. It seems simpler 



than piecemeal adjudication of the inextricably intertwined claims that wastes 

scarce, valuable BVA judicial resources. Harris v. Derwinski 1 Vet.App. 180 (1991) 

4) I would also beg the VLJ to correct the record to reflect my correct combat 

status code on the ratings sheet. It currently still says Combat code “1” on the 

Legacy codes. Please see revised DD 215 dated November 25th, 2013. 

5) To date, I have been unable to obtain a copy of the c-file. Ms. Tammy Skrinski 

of the Travel Board Coordinator’s office graciously made me a copy of the 

VR&E files in order to accomplish part of this hearing today. 

6) The  Seattle VSCM, Annmarie Lofgren, stated in her affidavit to the CAVC 

Judge on February 27th, 2015 that: “Mr. Graham has requested to have his 

claims folder transferred into the VBMS program . When the file is eligible for 

scanning, the file will be sent.” This frustrates judicial review and deprives me of 

an ability to review my own records. No offer of a paper copy was proffered. My 

attorney and I are forced to work solely from the RBA created for CAVC #12-

1980. 

Additional information and photographs on my website can be accessed here 

concerning my ongoing attempts to obtain ILP benefits. VA has contended I 

lack the stamina to accomplish this. I disagree. I have documented what I do 

for Veterans. It’s in my VR&E evidence. 

https://asknod.wordpress.com/category/independent-living-program/ 

There you will find sixty posts that span 4 years documenting my gardening and 

my continued requests for the greenhouse. I apologize in advance for my 

arcane, sarcastic humor but I have been struggling for my benefits since 1989 

and only recently was awarded my earlier 1994 effective date for much of what 

I filed for twenty six years ago.  

The Honorable Judge is also free to peruse my latest Writ of Mandamus (CAVC 

#15-0112) which only recently resolved my problems. It clearly shines a light on 

the twenty six year (to date) battle to obtain my compensation. It cogently 

explains why we are here on appeal (again) before the honorable judge today 

as well. 

I certify that the above is true and correct to the best of my knowledge and 

belief. 



 

Gordon A. Graham 

14910 125th Street KP N 

Gig Harbor, WA 98329 

 

 

 


