
IN THE UNITED STATES COURT 

OF APPEALS FOR VETERANS CLAIMS 

 
JEFFREY G. KINDER,   ) 
      ) 
          Appellant,    ) 
      ) 
          v.     ) Vet.App. No. 13-0293 
      )  
ERIC K. SHINSEKI,   ) 
Secretary of Veterans Affairs,  ) 
      ) 
          Appellee    ) 
 

JOINT MOTION FOR REMAND, 

 Pursuant to United States Court of Veterans Appeals Rules 27 and 45(g), 

the parties respectfully move the Court for an order vacating and remanding the 

November 8, 2012, decision of the Board of Veterans' Appeals (BVA), which 

determined that the reductions from 30 to 10 percent for left foot second toe 

metatarsophalangeal joint replacement and from 10 percent to 0 percent for scar, 

left foot second toe joint replacement, both effective August 1, 2006 were proper.  

BASIS FOR REMAND 

 Remand of this claim is required because the Board’s reasons or bases 

are inadequate. 

 VA regulations provide that “[t]he basis of disability evaluations is the 

ability of the body as a whole, or of the psyche, or of a system or organ of the 

body, to function under the ordinary conditions of daily life, including 

employment” 38 C.F.R. § 4.10, and direct that “[e]ach disability must be 
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considered from the point of view of the veteran working or seeking work.” 38 

C.F.R. § 4.2.  The Court has explained that in any rating-reduction case VA must 

determine that 1) an improvement in a disability has actually occurred and 2) that 

“that improvement actually reflects an improvement in the veteran's ability to 

function under the ordinary conditions of life and work.”  Brown (Kevin) v. Brown, 

5 Vet.App. 413, 421 (1993). 

 In its decision, the Board neither found that improvement had been shown 

nor that any improvement reflected an improvement under the ordinary 

conditions of life and work.   Thus, remand is required for the Board to provide 

adequate reasons or bases as to whether improvement has been shown and if 

so whether that improvement actually reflects an improvement in the veteran's 

ability to function under the ordinary conditions of life and work. See 38 C.F.R. § 

3.344(c); Gilbert v. Derwinski, 1 Vet.App. 49, 57 (1990). 

 Accordingly, the BVA’s decision should be vacated and remanded for 

readjudication consistent with the foregoing.  On remand, the veteran should be 

permitted to submit additional evidence and argument on this claim. See 

Kutscherousky v. West, 12 Vet.App. 369, 372 (1999).  Lastly, in any subsequent 

decision rendered by the BVA in accordance with this remand, the BVA should 

set forth adequate reasons or bases for its findings and conclusions on all 

material issues of fact and law presented on the record. See 38 U.S.C. § 

7104(d)(1); Gilbert, 1 Vet.App. at 57. 
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CONCLUSION 

 WHEREFORE, the parties respectfully move the Court to vacate and 

remand November 8, 2012, Board decision for action consistent with the 

foregoing discussion. 
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