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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

NO. 15-0020

SHIRLEY L. SCHWARZ, APPELLANT,

V.

ROBERT A. MCDONALD,
SECRETARY OF VETERANS AFFAIRS, APPELLEE.

Before SCHOELEN, Judge.

MEMORANDUM DECISION

Note:  Pursuant to U.S. Vet. App. R. 30(a),
this action may not be cited as precedent.

SCHOELEN, Judge:  The appellant, Shirley L. Schwarz, through counsel, appeals a

December 3, 2014, Board of Veterans' Appeals (Board) decision in which the Board denied her

request for an effective date prior to April 5, 2009, for a total disability rating based on individual

unemployability (TDIU), for accrued benefits purposes.  Record of Proceedings (R.) at 3-10.  This

appeal is timely, and the Court has jurisdiction to review the Board's decision pursuant to 38 U.S.C.

§§ 7252(a) and 7266(a).  Single-judge disposition is appropriate.  See Frankel v. Derwinski,

1 Vet.App. 23, 25-26 (1990).  For the following reasons, the Court will reverse the Board's decision

and assign an effective date of November 7, 2003, for TDIU, for accrued benefits purposes.

I.  BACKGROUND

Veteran David Schwarz served on active duty in the U.S. Army from January 1956 to April

1957.  R. at 1354.  The veteran died in July 2012, and the appellant has been substituted as his

surviving spouse.  R. at 153, 654.  The veteran's service records were destroyed in the 1973 National

Personnel Records Center fire.  R. at 1191.  

A 1997 treatment record from Dr. Grewe indicates that the veteran was initially seen in June

1994 in connection with a cervical spine injury; however, his primary concern in the visit was his



low back pain that made it difficult to sleep and worsened with extended standing or sitting. 

R. at 1250.  The veteran reported that his neck injury had improved since the June 1994 injury.  Id. 

The veteran had a prescription to take two Percocet tablets a day.  R. at 1251.  Dr. Grewe noted

"1. Chronic low back and left lower extremity pain, parasthesias and weakness; 2. T7-T8 level spinal

cord atrophy, with T3 through T9 thoracic syrinx, clinically stable; 3. Possible old trauma to the T7-

T8 vertebral bodies."  R. at 1252.  

 On November 7, 2003, the veteran filed a disability compensation claim for a back

condition.  R. at 7.  In November 2004, the veteran submitted statements from his wife – the

appellant –  and one of his daughters.  R. at 1195-96, 1188-89.  The appellant asserted that she had

been married to the veteran for 39 years and that 

every time [her] husband would try working he would have to quit because of his
back.  In 39 years he has worked maybe 14 of them.  He just could not do it so [she]
worked every day and took him to his appointments. . . . The pain never never ends,
even with all the medication he takes, it[']s still so overbearing.

R. at 1189.  His daughter stated that "every job he's ever gotten, after a few weeks, his back would

be so bad he would have to quit his new job."  R. at 1195.  A long-time friend also reported that the

veteran's chronic back problems prevented him from work he was qualified to perform.  R. at 1196. 

In connection with his disability claim, the veteran's treating physician, Dr. Rinehart, also

submitted medical records and a number of letters detailing his opinion on various aspects of the

veteran's condition.  In an August 2007 letter, Dr. Rinehart recounted the veteran's history including

that during service, he spent approximately four months in the hospital after he hurt his back falling

into a foxhole on a night maneuver.  R. at 854.  He had been in such severe pain that he could not 

get out of the foxhole himself or walk and had to be carried.  Id.  Dr. Rinehart noted that after service

the veteran worked as a welder 

but due to severe back pain [he] was unable to be competitive in the job market, as
he could only work a few days a week, then had to take a few days off to rest due to
severe back pain.  He recalls that the longest period of time he worked without time
off was for four weeks.  The longest period of time he worked for a single employer
in Idaho, he recalls was about one year.

R. at 855.  In a 2008 opinion letter, Dr. Rinehart opined that 
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[The veteran] was a highly functioning young sergeant in the U.S. army, car[ry]ing
a heavy pack on his back during a field exercise when he fell [in] a foxhole.  This
resulted in a compression fracture and spinal cord injury as evidenced by current x-
rays and MRI scans.  Since the time of the injury, [the veteran's] life and work ability
has been a shambles.

R. at 744.  In an August 2010 letter, Dr. Rinehart stated that when he first met the veteran "in the late

1990s, he was unemployable due to back pain on a continual basis.  Indeed, he was barely capable

of getting a little firewood to heat their house in the winter."  R. at 89.  Dr. Rinehart averred that

while working as a welder from 1990 to early 1994, the veteran missed one to three days of work

a week as a result of back pain.  Id.  He opined that the veteran was totally and permanently disabled

because of his service-connected back pain in April 1994.  R. at 90.  Finally, in a January 2014

opinion letter, Dr. Rinehart noted that the appellant required large amounts of opioids to manage his

pain and opined that "the only condition keeping [the veteran] from work was the severe pain

secondary to the multiple compression fractures he sustained in the military."  R. at 53.  Dr. Rinehart

elaborated that in visits every three months from the 1990s until the veteran's death, the veteran

could not sit for more than five minutes without having to get up and pace to relieve discomfort and

that the veteran's back pain "would wax and wane with episodes of more severe pain for several days

which would have required that he not work at all, for [a] period of 2-3 days, likely several times a

month."  R. at 54.  Dr. Rinehart further opined that "the dosages of opioid medications I prescribed

for his accepted condition alone would have precluded his hire by most employers."  Id.  

Dr. Rinehart's treatment records indicate that in November 2003, the veteran was stooped and

it was difficult for him to stand, walk, turn, and sit, and that these actions increased his pain.  R. at

1120.  The veteran's oxycontin prescription was increased.  Id.  The records further reveal that the

veteran's condition worsened – as evidenced by self-reports and prescription doses – between 2003

and 2009.  R. at 1141-42 (2005, average pain: 7/10, taking oxycontin and methadone, pain interferes

with normal work: 7/10); 1147-48 (Feb. 2006, average pain: 8/10, taking oxycontin and methadone

daily, pain interferes with normal work: 7/10); 1152-53 (Mar. 2006, average pain: 7/10; taking

methadone daily, pain interferes with normal work: 9/10); 1157 (Sept. 2006, average pain 7/10,

taking methadone daily).
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In May 2009, a Board-certified orthopedic surgeon, Dr. Gritzka, examined the veteran and

provided a medical opinion in support of his claim.  R. at 683-93.  Dr. Gritzka's opinion was

primarily focused on establishing service connection.  His report does reflect the veteran's statement

that after service he worked as a welder and that his "typical pattern would be to go to work as a

welder at a job until he couldn't stand it anymore[,] and then he would quit until he recovered enough

to go back to work."  R. at 684.  Dr. Gritzka also notes that the veteran reported retiring near the age

for retirement following a work injury, at which time he applied for Social Security benefits. 

R. at 686.  Dr. Gritzka observed that the compression fractures and back pain worsened over time

and that the veteran developed a 70% thoracic kyphosis and a "significant midthoracic syrinx from

about T4 to T9."   R. at 688, 690-91.  Dr. Gritzka opined that these injuries were likely related to1

service.  R. at 691.

In June 2009, the veteran underwent a VA medical examination in connection with his

service-connection claim.  R. at 697-701.  In recounting the veteran's history, the examiner noted that

the veteran "worked many different jobs until he could not stand it because of the pain in his back,

and then he would have to stop working."  R. at 698.  In explaining his current symptoms, the

veteran reported that 

[h]e uses a cane to walk, and is limited to a maximum of 25 yards.  Over the course
of the past 12 months, he has been incapacitated for the past two months because of
his back. . . . In a typical year, he probably has four weeks of total incapacitation due
to his back.  He takes morphine for pain.  He also takes soma and medical marijuana.

R. at 699.  The examiner noted that "[i]f he did try to go back to work, this condition would severely

limit him to sedentary employment, and with his age and training, it would most likely make him

unemployable."  R. at 701.

A June 2013 decision by the director of the VA Compensation and Pension Service

determined that the veteran was eligible for extraschedular TDIU, effective June 5, 2009 – the date

of the VA examination.  R. at 108-09.  In an April 2014 Board decision, the Board awarded TDIU

with an effective date of April 5, 2009, because the 2009 VA examination provided evidence that

 A "syrinx" is an abnormal cavity in the spinal cord in syringomyelia that can expand and1

elongate over time, destroying the spinal cord.   DORLAND'S ILLUSTRATED MEDICAL DICTIONARY

1881 (31st ed.) (2007).
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the veteran was incapacitated for two months prior to the June 2009 examination.  R. at 40-41.  In

July 2014, the parties submitted a joint motion for partial remand (JMPR) asserting that the April

Board decision incorrectly analyzed the veteran's TDIU request as one for a rating increase and

therefore it improperly limited its assessment of TDIU to the year prior to the June 2009

examination.  R. at 18.  The JMPR argued that remand was required for the Board to consider

evidence from Dr. Rinehart indicating that the veteran was unemployable well before April 2009. 

R. at 18-19.  The Court granted the JMPR. R. at 13. 

In the December 2014 decision on appeal, the Board found that although the date of the

original claim – November 7, 2003 – was the earliest possible effective date, the evidence did not

support an effective date earlier than April 5, 2009, for TDIU.  R. at 3-10.  The Board found the June

5, 2009, VA examination that included the veteran's statement that he had been "incapacitated" for

the past two months was the first indication that the veteran was unemployable as a result of his

service-connected disabilities.  R. at 8.  The Board recognized that Dr. Rinehart opined that the

veteran was unemployable after 1994 but found that his evidence was not probative because there

were inconsistencies in Dr. Rinehart's account of when he began treating the veteran.  R. at 8, 10. 

Finding the probative evidence was against an earlier effective date, the Board denied the appellant's

claim.  R. at 10.  This appeal followed. 

II.  ANALYSIS

Generally, the effective date of an award "shall be fixed in accordance with the facts found,

but shall not be earlier than the date of receipt of application therefor." 38 U.S.C. § 5110(a).  The

Board's determination of an effective date is a factual finding that this Court reviews under the

"clearly erroneous" standard.  38 U.S.C. § 7261(a)(4); see also Hanson v. Brown, 9 Vet.App. 29, 32

(1996).  A finding of fact is clearly erroneous when the Court, after reviewing the entire evidence,

"is left with the definite and firm conviction that a mistake has been committed."  United States v.

U.S. Gypsum Co., 333 U.S. 364, 395 (1948); see also Gilbert v. Derwinski, 1 Vet.App. 49, 52

(1990).  As always, the Board must provide a statement of the reasons and bases for its

determination, adequate to enable an appellant to understand the precise basis for the Board's
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decision as well as to facilitate review in this Court. 38 U.S.C. § 7104(d)(1); Allday v. Brown,

7 Vet.App. 517, 527 (1995); Gilbert, 1 Vet.App. at 56-57.

The appellant argues that reversal is warranted because the Board applied the wrong legal

standard in evaluating TDIU and the evidence established that the veteran was unemployable in

November 2003 when he filed his claim.  Appellant's Brief (Br.) at 8.  Specifically, the appellant

asserts that the Board improperly required the veteran to be totally incapacitated to satisfy the TDIU

requirements.  Id. at 12.  Moreover, the appellant maintains that the Board's finding that Dr.

Rinehart's opinions were inconsistent is clearly erroneous and that the evidence demonstrated that

the veteran was unemployable as of November 2003.  Id. at 10-12, 14.  Alternatively, the appellant

argues that the Board's reasons and bases are inadequate, and the Board failed to substantially

comply with the terms of the JMPR by not adequately considering Dr. Rinehart's evidence.  Id. at 13. 

The Secretary argues that the Board complied with the JMPR and that the appellant is merely

challenging how the Board weighed the evidence.  Secretary's Br. at 8-10.  The Secretary asserts that

the Board's decision was reasonable and supported by the record.  Id. at 15.

 In the decision on appeal, the Board reaffirmed the April 5, 2009, effective date because the

"VA examination on June 5, 2009, shows (by the [v]eteran's own admission) that [his] incapacitation

began on April 5, 2009," and this examination is the first point where the evidence demonstrated that

it was at least as likely as not that the veteran was entitled to TDIU.  R. at 9.  However,

"incapacitation" is not the standard by which TDIU is measured.  See Roberson v. West, 251 F.3d

1378, 1385 (Fed. Cir. 2001) (noting that an award of TDIU does not require a showing of 100%

unemployability).  Rather, an award of TDIU requires that the claimant show an inability to

undertake substantially gainful employment as a result of a service-connected disability or

disabilities.  38 C.F.R. § 4.16(b) (2014) ("[A]ll veterans who are unable to secure and follow a

substantially gainful occupation by reason of service-connected disabilities shall be rated totally

disabled.").  Thus, the Board incorrectly required that the appellant meet a higher standard.  Applying

the proper standard, after a review of the Board's findings and the evidence of record, the Court is

convinced that reversal is warranted: the evidence demonstrates that the veteran was unemployable

as of November 7, 2003, the date of his claim.
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The Board focused on the veteran's statements that he was incapacitated for two months prior

to the June 2009 VA examination.  R. at 9.  Despite noting Dr. Gritzka's observation that prior to

1994, the veteran "would work for a while until his back pain became so severe that he would quit

and take time off to recover" (R. at 8) the Board overlooked other lay evidence submitted in 2004

from the veteran, his daughter, the appellant, and a friend – which the Board did not find not credible

– corroborating the pattern Dr. Gritzka identified.  R. at 855, 1189, 1195, 1196.  Indeed, Dr. Rinehart

recorded the veteran's report that his longest period of employment after service was one year. 

R. at 855.  These statements are consistent with the 2009 VA examination report that "[i]n a typical

year, [the veteran] probably has four weeks of total incapacitation due to his back."  R. at 699. 

Because the Board improperly focused on total incapacitation, it appears the Board did not properly

consider this favorable evidence that the veteran was unable to obtain and maintain gainful

employment after service.  

However, the Court need not remand the claim for the Board to correct its flawed analysis

because, as will be discussed below, there is only one possible way to construe the evidence and that

leaves the Court with a definite and firm conviction that the Board erred in denying an effective date

prior to April 5, 2009.  U.S. Gypsum Co., 333 U.S. at 395; see also Gilbert, 1 Vet.App. at 52. 

Therefore, reversal is warranted.    Gutierrez v. Principi, 19 Vet.App. 1, 10 (2004) ("[R]eversal is

the appropriate remedy when the only permissible view of the evidence is contrary to the Board's

decision.") (citing Johnson v. Brown, 9 Vet.App. 7, 10 (1996)); see also Padgett v. Nicholson,

19 Vet.App. 133, 147 (2004) (en banc) (unanimously rejecting proposition that a Board finding

cannot be clearly erroneous unless the evidence against that finding is uncontroverted), issued nunc

pro tunc November 2, 2004, sub nom. Padgett v. Peake, 22 Vet.App. 159 (2008) (en banc); Gilbert,

1 Vet.App. at 52-53 (explaining that the Court may reverse the Board's determinations of material

fact if they do not have a plausible basis in the record).

The veteran's treating physician, Dr. Rinehart, submitted multiple medical opinions

throughout the adjudication of this claim.  The Board acknowledged that a January 2014 opinion

from Dr. Rinehart "indicates that the [v]eteran was unemployable after 1994."  R. at 8.  In fact, Dr.

Rinehart opined that the appellant required large amounts of opioids to manage his pain and opined

that "the only condition keeping [the veteran] from work was the severe pain secondary to the

7



multiple compression fractures he sustained in the military."  R. at 53.  For support, Dr. Rinehart

elaborated on his observations made over visits every three months that the veteran could not sit for

more than five minutes without having to get up and pace to relieve discomfort and that the veteran's

back pain frequently became so severe that he could not work for two to three days.  R. at 54.  Dr.

Rinehart further opined that "the dosages of opioid medications I prescribed for his accepted

condition alone would have precluded his hire by most employers."  Id.  Thus, Dr. Rinehart clearly

determined that the veteran was unemployable.

However, the Board found that Dr. Rinehart's opinions were not reliable apparently because

Dr. Rinehart reported in 2014 that he first saw the veteran in the mid-1990s but in August 2010 he

reported that he first saw the veteran in the late 1990s.  R. at 10.  The Board may "favor the opinion

of one competent medical expert over that of another [provided] the Board gives an adequate

statement of reasons or bases."   Owens v. Brown, 7 Vet.App. 429, 433 (1995).  Here, the Board's

analysis elevates form over substance.  The relevant inquiry is whether the veteran was

unemployable because of his service-connected disabilities between November 2003 and April 2009. 

Regardless of whether Dr. Rinehart began treating the veteran in the mid or the late 1990s, there is

no dispute that he was the veteran's treating physician during the period  in question.  Thus, the Court

finds the Board's reason for discounting Dr. Rinehart's opinions clearly erroneous.  See Owens,

supra.  Dr. Rinehart's 2014 letter offers probative evidence that the veteran was unemployable after

1994. 

The Court notes that the medical treatment records support this opinion.  The medical records

indicate that in November 2003, the veteran was stooped and had difficulty ambulating; that in 2006,

the veteran's pain ranged from 7 out of 10 to 9 out of 10; and that the amount of pain medication

prescribed increased over time.  R. at 1038-1162.  Finally, the other medical opinions of record do

not contradict Dr. Rinehart's opinion that the veteran was unemployable after 1994.  Dr. Gritzka's

opinion noting that the veteran retired shortly after sustaining an injury to his neck does not

undermine the veteran's statements recorded in the same opinion that he had a pattern of working

and then quitting when his back pain became too severe.  R. at 686.  Dr. Gritzka did not otherwise

opine on the veteran's employability.  In the 2009 VA examination, the examiner opined that "[i]f

[the veteran] did try to go back to work, this condition would severely limit him to sedentary
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employment, and with his age and training, it would likely make him unemployable."  R. at 701.  The

examiner did not provide a retrospective opinion on unemployability.  Thus, the examination does

not contradict the assertion that the veteran was unemployable in November 2003.  

Based on the foregoing, the Court concludes that the Board's analysis improperly applied a

higher standard than necessary for TDIU and that the medical and lay evidence of record

demonstrates that the veteran was unable to obtain and maintain substantially gainful employment

during the period in question – November 7, 2003, to April 5, 2009.  Accordingly, the Court will

reverse the Board's decision denying an effective date earlier than April 5, 2009, and assign an

effective date of November 7, 2003, for TDIU, for accrued benefits purposes.

III.  CONCLUSION

After consideration of the appellant's and the Secretary's pleadings, and a review of the

record, the Board's December 3, 2014, decision denying an effective date earlier than April 5, 2009,

for TDIU, for accrued benefits purposes is REVERSED and an effective date of November 7, 2003,

for TDIU, for accrued benefits purposes, is assigned.  Accordingly, the matter is REMANDED for

further proceedings consistent with this decision.

DATED: June 5, 2015     

Copies to:

Mary Anne Royle, Esq.

VA General Counsel (027)
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