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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

NO. 11-0726

LEONARD BERAUD, APPELLANT,

V.

ROBERT A. MCDONALD,
SECRETARY OF VETERANS AFFAIRS, APPELLEE.

Before BARTLEY, Judge.

MEMORANDUM DECISION

Note: Pursuant to U.S. Vet. App. R. 30(a),
this action may not be cited as precedent.

BARTLEY, Judge: On May 17, 2013, a divided panel of the Court issued a decision

affirming a December 15, 2010, Board of Veterans' Appeals (Board) decision denying veteran

Leonard Beraud entitlement to an effective date earlier than August 27, 2004, for the grant of service

connection for migraine headaches due to head trauma over the right eye, including on the basis of

clear and unmistakable error (CUE) in a November 1985 rating decision.  Beraud v. Shinseki,

26 Vet.App. 313 (2013) (Beraud I).  Mr. Beraud timely appealed that decision to the U.S. Court of

Appeals for the Federal Circuit (Federal Circuit), which, on September 12, 2014, reversed and

remanded this Court's decision.  Beraud v. McDonald, 766 F.3d 1402 (Fed. Cir. 2014) (Beraud II). 

The case was subsequently returned to this Court, the prior panel was dissolved, and the case was

submitted for single-judge disposition.  See Frankel v. Derwinski, 1 Vet.App. 23, 25-26 (1990).  

For the reasons that follow, the Court will reverse the Board's findings that the November

1985 rating decision finally decided Mr. Beraud's 1985 claim for service connection for a headache

condition and that subsequent VA adjudications extinguished the pendency of that claim; set aside

the December 2010 Board decision to the extent that it denied an effective date earlier than August

27, 2004, for service-connected migraine headaches; and remand the matter for further development

and readjudication consistent with this decision.  Given this disposition, the Court will also set aside



the portion of the Board decision finding no CUE in the November 1985 rating decision and will

dismiss the veteran's CUE motion for lack of jurisdiction.

I.  FACTS

Mr. Beraud served on active duty in the U.S. Navy from July 1974 to July 1977, and

thereafter served in the U.S. Naval Reserve until May 1988.  Record (R.) at 173, 761.    In November

1975, he was struck in the head, resulting in a concussion, headaches, and a laceration above the

right eye that required sutures.  R. at 1654, 1800-01.

In March 1985, Mr. Beraud filed a claim for service connection for a headache condition. 

R. at 1922-25.  After obtaining various records, a VA regional office (RO) sent the veteran a

November 12, 1985, letter requesting additional information, which stated, in pertinent part:

We are having difficulty in locating your service medicals.  Since your discharge
from service please give us the name [and] complete mailing address of any reserve
units you have been assigned to.  It may expedite your claim if you know where your
records are located to contact that facility personally [and] have them forward your
[m]edical records.  Please reply as soon as possible, within 30 days.

R. at 1871.  Immediately following those instructions, in a separate paragraph of boilerplate, the RO

stated: "This evidence should be submitted as soon as possible, preferably within 60 days."  Id.

Seventeen days later, on November 29, 1985, the RO denied the claim because service

medical records (SMRs) "for the veteran's active duty for training are negative for a chronic

headache condition."  R. at 1870.  The RO mailed him notice of the denial on December 9, 1985,

and the accompanying notice of procedural and appellate rights informed him that he could submit

new evidence and appeal the decision to the Board.  R. at 1867-68.  Later that month, the RO

received Mr. Beraud's response to the November 12, 1985, letter, in which he indicated that his

medical records were located at the Naval Reserve Readiness Center in New Orleans.  R. at 1865. 

The record does not reflect that he filed a timely Notice of Disagreement (NOD) as to the November

29, 1985, rating decision.

In September 1988, Mr. Beraud filed a claim for service connection for, inter alia, a scar

above the right eyebrow.  See R. at 1861.  The next month, the RO granted service connection for 

the scar and assigned a noncompensable disability evaluation.  R. at 1861-62.  
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In December 1989, February 1992, and January 2001, Mr. Beraud sought to reopen his claim

for service connection for headaches.  R. at 1799, 1802, 1847, 1849.  The 1989 request to reopen was

denied on the merits in March 1990 (R. at 1852-53), and the other two requests were denied on the

basis of failure to submit new and material evidence (R. at 1705, 1805).  None of those decisions

indicated that any new medical records, either from the veteran's active or reserve service, were

received, obtained, or considered.  The record does not reflect that he appealed those decisions.  See

R. at 14-15.

In August 2004, Mr. Beraud filed a claim for an increased evaluation for the service-

connected right eyebrow scar.  R. at 1699.  He underwent a VA scar examination two months later,

and the examiner opined that it was as likely as not that the veteran's current headaches were a result

of the 1975 in-service head injury.  R. at 1655.  Based on this medical opinion and VA outpatient

treatment records from August 2001 to March 2003, the RO issued a December 2004 rating decision

granting service connection for migraine headaches and assigning a 50% evaluation effective August

27, 2004, the date of his increased scar evaluation claim.  R. at 1647-53.  Mr. Beraud filed a timely

NOD as to the assigned effective date (R. at 1628) and subsequently perfected an appeal of that issue

to the Board, arguing that the grant of service connection for migraine headaches "should be dated

back to the first time I filed" (R. at 1491).  

In addition to the direct appeal of the effective date issue, Mr. Beraud also filed a November

2006 motion asserting CUE in the November 1985 rating decision that initially denied service

connection for a headache condition.  R. at 1244.  The RO denied that motion in February 2010 (R.

at 258-64), and he timely appealed that decision to the Board (R. at 245; see R. at 5-6).

In December 2010, after further development not relevant here (see R. at 47-83, 124-28), the

Board denied an effective date earlier than August 27, 2004, for the grant of service connection for

migraine headaches due to head trauma, including on the basis of CUE in the November 1985 rating

decision.  R. at 2-20.  Specifically, the Board found that each of the four RO decisions denying

service connection for headaches was final and noted that there was no indication that any SMRs

were outstanding in November 1985 or that additional SMRs had been associated with the claims

file since that time.  R. at 14-16.  The Board also found that the November 1985 rating decision did
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not contain CUE because it was "supported by evidence then of record and was consistent with the

law and regulations then in effect."  R. at 14.

Mr. Beraud timely appealed and, in May 2013, a divided panel of the Court affirmed the

Board decision.  Beraud I, 26 Vet.App. at 316-22.  Relevant here, the majority held that even if the

November 1985 rating decision were not final because the RO had not acted on Mr. Beraud's

December 1985 letter indicating the location of medical records in accordance with 38 C.F.R.

§ 3.156(b), his pending claim from 1985 was adjudicated and denied in the February 1990 RO

decision that reopened and denied the claim on the merits and was not appealed.  Id. at 320.  One

judge dissented, asserting that the veteran's 1985 claim remained pending, notwithstanding the

subsequent adjudications, until the RO complied with § 3.156(b) by evaluating the evidence

referenced in the December 1985 letter, which the RO never did.  See id. at 322-24 (Bartley, J.,

dissenting).

Mr. Beraud appealed to the Federal Circuit and, in September 2014, a divided panel of that

court reversed this Court's affirmance of the Board decision.  Beraud II, 766 F.3d at 1402-07.  The

Federal Circuit reasoned that, because VA never acknowledged or considered the medical records

Mr. Beraud referred to in his December 1985 letter, as required by § 3.156(b), his 1985 claim

remained pending.  Id. at 1407.  It explained that, because "VA was under an express regulatory

obligation to make a determination regarding the character of the new evidence" and had not done

so, that failure could not be excused because "allow[ing] VA to skirt its regulatory obligations by

revisiting a disability determination based, yet again, on an incomplete record . . . would strip

§ 3.156(b) of any significance."  Id. at 1406.  

The Federal Circuit expressly rejected the government's argument that VA was presumed to

have considered all relevant evidence, including the records referenced in Mr. Beraud's

December1985 letter, because invoking a presumption that VA considered records it never obtained

would "'effectively insulate [] VA's errors from review whenever it fails to fulfill an obligation, but

leaves no firm trace of its dereliction in the record.'"  Id. at 1406-07 (quoting Bond v. Shinseki,

659 F.3d 1362, 1368 (Fed. Cir. 2011)).  The Federal Circuit reiterated that "VA must provide a

determination that is directly responsive to the new submission and that, until it does so, the claim

4



at issue remains open."  Id. at 1407.  It therefore remanded the case to this Court for further

proceedings consistent with its decision.

II.  ANALYSIS

In pertinent part, §  3.156(b) provides that "[n]ew and material evidence received prior to the

expiration of the appeal period . . . , will be considered as having been filed in connection with the

claim which was pending at the beginning of the appeal period."  38 C.F.R. § 3.156(b) (2015). 

Section 3.156(b) thus "requires [] VA to 'assess any evidence submitted during the relevant period

and make a determination as to whether it constitutes new and material evidence relating to the old

claim.'" Beraud II, 766 F.3d at 1405 (quoting Bond, 659 F.3d at 1367); see Voracek v. Nicholson,

421 F.3d 1299, 1303 (Fed. Cir. 2005) (explaining that the requirements of § 3.156(b) extend not only

to newly submitted evidence, but also "evidence incorporated therein by reference").  If and until VA

does so, the claim remains pending and unadjudicated and a subsequent award of benefits may date

back to the original date of the claim.  Beraud II, 766 F.3d at 1407; Young v. Shinseki,  22 Vet.App.

461, 468-69 (2009); see Ingram v. Nicholson, 21 Vet.App. 232, 240 (2007) ("[A] claim remains

pending–even for years–if the Secretary fails to act on a claim before him.").  Subsequent intervening

adjudications by VA that fail to make the determination required by § 3.156(b) do not terminate the

pendency of the original claim because "VA's obligations under § 3.156(b) are not optional" and

cannot be satisfied by adjudications based on an incomplete record.  Beraud II, 766 F.3d at 1406. 

Under those circumstances, the pending claim remains open until VA provides a determination that

is "directly responsive to the new submission."  Id. at 1407.

The RO received Mr. Beraud's letter identifying the location of outstanding medical records

in December 1985, well within the one-year appeal period following the November 1985 rating

decision denying service connection for a headache condition.  R. at 1865.  Despite numerous VA

adjudications in the nearly 30 years since receipt of that letter, VA has not yet attempted to obtain

the referenced medical records to determine whether they constitute new and material evidence as

required by § 3.156(b).  See Beraud I, 26 Vet.App. at 322 (Bartley, J., dissenting) (noting that the

medical records identified in December 1985 "appear to be yet unobtained").  The Court therefore

concludes that Mr. Beraud's 1985 claim for service connection for a headache condition is currently
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pending because VA did not act upon his December 1985 letter in accordance with § 3.156(b).  See

Beraud II, 766 F.3d at 1406-07.  

Accordingly, the Court will reverse the Board's clearly erroneous findings that the November

1985 rating decision finally decided Mr. Beraud's 1985 claim for service connection for a headache

condition and that subsequent VA adjudications extinguished the pendency of that claim.  See

Deloach v. Shinseki, 704 F.3d 1370, 1380 (Fed. Cir. 2013) (explaining that reversal is appropriate

"where the Board has performed the necessary factfinding and explicitly weighed the evidence" and

this Court, based "on the entire evidence, . . . is left with the definite and firm conviction that a

mistake has been committed"); Brokowski v. Shinseki, 23 Vet.App. 79, 85 (2009) (noting that the

Court reviews the Board's finding that a claim is not pending for clear error).  

The Court will remand the matter to the Board to attempt to obtain the medical records

referenced in Mr. Beraud's December 1985 letter, provide a determination that is directly responsive

to his submission as to the location of his Reserve records as required by § 3.156(b), and thereafter

develop the claim as necessary and assign an effective date consistent with 38 U.S.C. § 5110(a) and

38 C.F.R. § 3.400(b)(2)(i), the legal authorities governing effective dates for disability compensation

based on an original claim.  See Young, 22 Vet.App. at 469 (remanding for the Board to make the

threshold determination required by § 3.156(b) and to assign an appropriate effective date).  On

remand, Mr. Beraud is free to present any additional arguments and evidence to the Board in

accordance with Kutscherousky v. West, 12 Vet.App. 369, 372-73 (1999) (per curiam order),

including evidence that his headache condition is chronic or that otherwise retrospectively

establishes a linkage to service.  See  Kay v. Principi, 16 Vet.App. 529, 534 (2002).  The Court

reminds the Board that "[a] remand is meant to entail a critical examination of the justification for

[the Board's] decision," Fletcher v. Derwinski, 1 Vet.App. 394, 397 (1991), and must be performed

in an expeditious manner in accordance with 38 U.S.C. § 7112.

In addition, given that the November 1985 rating decision was not final, the veteran's motion

to revise that decision on the basis of CUE must be dismissed because a final decision is a

prerequisite for a CUE challenge.  See Link v. West, 12 Vet.App. 39, 45 (1998) (holding that,

pursuant to 38 U.S.C. § 5109A and 38 C.F.R. § 3.105(a), a CUE motion challenging a nonfinal

6



decision "[can]not exist, as a matter of law"); Best v. Brown, 10 Vet.App. 322, 325 (1997)

(dismissing for lack of jurisdiction a Board decision that denied CUE as to a nonfinal RO decision).

III.  CONCLUSION

Upon consideration of the foregoing, the Board's December 15, 2010, findings that the

November 1985 rating decision finally decided Mr. Beraud's 1985 claim for service connection for

a headache condition and that subsequent VA adjudications extinguished the pendency of that claim

are REVERSED.  The portion of the Board decision denying an effective date earlier than August

27, 2004, for service-connected migraine headaches on that basis is SET ASIDE and that matter is

REMANDED for further development and readjudication consistent with this decision.  The portion

of the Board decision denying the veteran's motion to revise the November 1985 rating decision on

the basis of CUE is SET ASIDE and the CUE motion is DISMISSED for lack of jurisdiction.

DATED: July 8, 2015

Copies to:

Mary Hoefer, Esq.

VA General Counsel (027)
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