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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

NO. 14-1026

WILLIAM S. HUNT, APPELLANT,

V.

ROBERT A. MCDONALD,
SECRETARY OF VETERANS AFFAIRS, APPELLEE.

Before GREENBERG, Judge.

MEMORANDUM DECISION

Note:  Pursuant to U.S. Vet. App. R. 30(a),
this action may not be cited as precedent.

GREENBERG, Judge:  The appellant, William S. Hunt, appeals through counsel a February

20, 2014, Board of Veterans' Appeals (Board) decision that denied benefits based on service

connection for diabetes mellitus, type II, as secondary to Agent Orange herbicide exposure (Agent

Orange) and secondary service connection for a (1) heart condition; (2) hypertension; (3) numbness

of the fingers, forearm, hands, and lips; (4) impotence; (5) stomach problems; (6) foot problems;

(7) glaucoma; and (8) dental problems, each claimed as secondary to diabetes mellitus, type II

(hereinafter "secondary conditions").  Record (R.) at 2-22.  He argues that the Board erred by not

giving a logical reading to the appellant's lay testimony to discern that he set foot in the Republic

of Vietnam for purposes of establishing a presumption of Agent Orange exposure.  Appellant's Brief

at 6-11.  

Review by a single judge is authorized by 38 U.S.C. § 7254(b) and is appropriate here.  See

Frankel v. Derwinski, 1 Vet.App. 23, 25-26 (1990).  As noted by Justice Alito in the Supreme

Court's decision in Henderson v. Shinseki, the Court's scope of review in this appeal is "similar to

that of an Article III court reviewing agency action under the Administrative Procedure Act,

5 U.S.C. § 706."  562 U.S. 428, 432 n.2 (2011); see 38 U.S.C. § 7261.  For the following reasons,



the Court will reverse the February 20, 2014, Board decision and remand the matter for an award

of service connection.

The appellant served on active duty in the U.S. Navy from September 1963 to March 1967

and received the Vietnam Service Medal and the Vietnam Campaign Medal.   R. at 1508  (DD Form1

214).  From May 1964 to March 1967 he served on the U.S.S. Theodore E. Chandler (U.S.S.

Chandler), a Gearing class destroyer that provided artillery support off the coast of North and South

Vietnam for air and ground troops fighting over and on shore.  R. at 1328-37.  During a January

2005 psychiatric examination, the appellant stated that while serving on the U.S.S. Chandler he

would often take a motor whale boat to shore for "going ashore parties" to transport troops from

shore to the ship, to pick up mail and supplies, and to put out fires in Cam Ron bay.  R. at 1416-18 

In November 1966, the U.S.S. Chandler was anchored in Nha Trang harbor, where the appellant

assisted in controlling and extinguishing a fire on the S.S. Rutgers Victory.  R. at 123-29, 316-18,

1333.

The appellant was first diagnosed with diabetes, coronary artery disease with unstable angina

pectoris, and hypertension between November and December, 2001.  R. at 758-72.  In January 2004,

the appellant filed for benefits based on service connection for diabetes mellitus and for the

secondary conditions, and offered among other things a December 2003 statement that "while on

the ship we were off the coast of Vietnam, [l]anded several times on shore in a motor whale boat,

put out fires in Cam Ron Bay, [p]icked up mail and supplies."  R. at 1417.  Also in January 2004,

he was examined by a VA psychiatrist, and recounted numerous instances of docking a smaller boat

to shore to go to "shore parties" and to retrieve American soldiers to take back to the ship.  R. at

1236-47.  He also recounted two separate incidents where he witnessed the deaths of Vietnamese

soldiers and civilians on shore.  Id.  

He was subsequently diagnosed with numbness to the feet, and from April through June 2005

received diagnoses of glaucoma and erectile dysfunction.  R. at 546, 572, 632.  The regional office

(RO) denied the appellant's claim for service connection in a July 2004 rating decision, stating that

the service records do not confirm that the appellant ever set foot in the Republic of Vietnam.  R.

The United States awarded the Vietnam Service Medal (VSM) to all members of the armed forces who served1

in Vietnam and contiguous waters and airspace between July 3, 1965, and March 28, 1973.  The Republic of Vietnam
also issued its own version of the VSM, known as the Vietnam Campaign Medal.
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at 1210-30.  In November 2004, the appellant filed an official disagreement, reiterating that while

stationed on the U.S.S. Chandler he took regular trips to shore on the whale boat.  R. at 1058-64. 

A timely appeal followed. 

On October 25, 2010, the Board denied the appellant's service-connection claims, finding

that the appellant "has clearly stated that he did not set foot on Vietnam soil."  R. at 241-54.  The

basis of the Board's decision was the appellant's June 29, 2010, testimony at a Board hearing, where

he stated that during the fire on the U.S.S. Rutgers he "[n]ever left the ship."  R. at 257-99.  An

appeal to this Court followed, and in June 2011, the parties filed a joint motion for partial remand

(JMR) of the October 2010 Board decision, agreeing that "[the a]ppellant's statements regarding not

leaving the ship are contextually read to be referring to" the fire incident aboard the U.S.S. Rutgers,

and not his overall service.  R. at 218-19.  This Court granted the JMR in July 2011.  R. at 171.  

In a January 2012 decision, the Board affirmed its denial of the appellant's service connection

claims, rejecting the reading of the June 2010 testimony as reflected in the parties' June 2011 JMR

and finding that the appellant had in fact admitted to never setting foot on the shores of Vietnam. 

R. at 42-45.  A timely appeal followed and in May 2013 this Court found that the Board had violated

the terms of the JMR and remanded the matter to directly address the appellant's lay statements of

having set foot on the ground in Vietnam.  See Hunt v. Shinseki, No. 12-0634, 2013 WL 1927169,

* at 2 (U.S. Vet. App. May 9, 2013) (mem. dec.).  

On February 20, 2014, the Board again denied the appellant's claims for service connection

and secondary service connection, finding that the appellant had neither demonstrated that he set

foot on the ground in Vietnam for the purposes of presumptive exposure to Agent Orange, nor had

he demonstrated actual exposure to Agent Orange.  R. at 4.  The Board found that the appellant's

descriptions of his service onboard smaller craft did not include an explicit account of setting foot

on shore, despite the appellant's understanding that "evidence of his presence on the ground in

Vietnam was of utmost importance."  R. at 10.  The Board interpreted the appellant's phrases such

as "we . . . landed several times on shore," "[we] had a few going to shore parties," and "[we] would

take people, American[s], off shore and back to ship" as vague, and found that they failed to provide

"specific details supporting the Veteran's presence onshore or what activities he performed ashore." 

R. at 11.  This appeal ensued.    
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Congress has provided that service connection is presumed for veterans who "served in the

Republic of Vietnam" and were exposed to herbicides such as Agent Orange in service and are

diagnosed with a specific class of diseases, of which diabetes mellatitus type II is a member.

38 U.S.C. § 1116(a); 38 C.F.R. §§ 3.307(a)(6), 3.309(e) (2014).  In Haas v. Peake, 525 F.3d 1168,

1182-83 (Fed. Cir. 2008), the U.S. Court of Appeals for the Federal Circuit adopted VA's

interpretation of the statutory phrase "served in the Republic of Vietnam" in 38 U.S.C. §101(29)(A)

to exclude from the presumption of Agent Orange exposure those who never actually set foot on

land during service.  

Following the decision in Haas, the Secretary promulgated further regulations to limit the

universe of service members entitled to the presumption to those who had (1) set foot on land in

Vietnam; (2) served on inland waterways; and (3) served on a ship whose decklogs evidenced

"anchoring or entering the 'mouth' of" certain enumerated rivers.  M21-1, pt. IV, subt. ii, Ch. 1, Sec.

H.28.(h); Training Letter 10-06.   A waterway giving rise to the Agent Orange presumption is known

as "brown water" and one that does not is known as "blue water."  See Procopio v. Shinseki,

26 Vet.App. 76, 77 fn.2 (2012).  Service on a "deep water naval vessel off the shore of the Republic

of Vietnam" was specifically excluded from the Agent Orange presumption in a 1997 memorandum

of the General Counsel's office.  See VA Gen. Coun. Prec. 27-97 (July 1997).    

The Court finds that the Board clearly erred in determining that the appellant's lay testimony

"does not confirm or suggest that the Veteran . . . himself went to shore."  R. at 11.  See  Gilbert v.

Derwinski, 1 Vet.App. 49, 53 (1990) (holding that the Board's findings of fact are reviewed under

the "clearly erroneous" standard of review).  The Board did not question the credibility of the

appellant's lay testimony.  Rather, it chose to read the testimony in an unnatural manner that is

inconsistent with the application of the benefit of the doubt.  See 38 U.S.C. § 5107(b) (2000); Cohen

v. Brown, 10 Vet.App. 128, 151 (1997).  The appellant submitted, on several occasions, statements

that while in Vietnam he "landed" on shore to pick up soldiers, to pick up and drop off mail and

supplies, to put out a fire in Cam Ron Bay, to attend "going ashore parties," and even witnessed the

death of Vietnamese civilians–a stressor event on land that is the basis of his service-connected post-

traumatic-stress disorder.  R. at 1058, 1236, 1246, 1417.  It defies logic that, in making all these trips

to shore, the appellant would not have set foot on land.  Because there is no question regarding the

credibility of the appellant's testimony, the Court is left with no choice but to reverse the Board's
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finding that the appellant did not set foot on land.  Thompson v. Gober, 14 Vet.App. 187 (2000)

(Court may reverse findings of fact deemed clearly erroneous).  Remand is required for the Board

to appropriately award service connection for diabetes mellitus type II and readjudicate the

secondary claims of service connection. 

Because the Court is remanding the matter, it will not address the appellant's remaining

arguments.  See Dunn v. West, 11 Vet.App. 462, 467 (1998).  On remand, the appellant may present,

and the Board must consider, any additional evidence and arguments.  See Kay v. Principi,

16 Vet.App. 529, 534 (2002).  This matter is to be provided expeditious treatment on remand.  See

38 U.S.C. § 7112; see also Hayburn's Case, 2 U.S. (2 Dall.) 409, 410, n., 1 L. Ed. 436 (1792)

("[M]any unfortunate and meritorious [veterans], whom Congress have justly thought proper objects

of immediate relief, may suffer great distress, even by a short delay, and may be utterly ruined, by

a long one.").

Based on the foregoing reason, the Court VACATES the February 20, 2014, decision

currently on appeal, REVERSES the Board's determination that the appellant never set foot in the

Republic of Vietnam and REMANDS the matter for the Board to award service connection and

assign the appropriate disability rating for the appellant's diabetes mellitus type II and readjudicate

his secondary service connection claims.

DATED: June 24, 2015

Copies to:

Nicholas L. Phinney, Esq.

VA General Counsel (027)
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