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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

NO.  14-2164

CHRISTOPHER D. LOUDERBACK, APPELLANT,

V.

ROBERT A. MCDONALD,
SECRETARY OF VETERANS AFFAIRS, APPELLEE.

Before GREENBERG, Judge.

MEMORANDUM DECISION

Note:  Pursuant to U.S. Vet. App. R. 30(a),
this action may not be cited as precedent.

GREENBERG, Judge: The appellant, Christopher D. Louderback, appeals through counsel

an April 1, 2014, Board of Veterans' Appeals (Board) decision that denied entitlement to benefits

based on service connection for a "chronic low back syndrome."1  Record (R.) at 3-14.  The

appellant argues that the Board (1) provided an inadequate statement of reasons or bases for its

finding that the appellant's condition was not listed under 38 C.F.R. § 3.309(a); (2) erred in finding

that the duty to assist had been satisfied; and (3) failed to ensure the clarity and completeness of the

hearing record.  Appellant's Brief (Br.) at 14-23.  Review by a single judge is authorized by

38 U.S.C. § 7254(b) and is appropriate for this appeal.  See Frankel v. Derwinski, 1 Vet.App. 23,

25-26 (1990).  As noted by Justice Alito in the Supreme Court's decision in Henderson v. Shinseki,

the Court's scope of review in this appeal is "similar to that of an Article III court reviewing agency

action under the Administrative Procedure Act, 5 U.S.C. § 706."  562 U.S. 428, 432 n.2  (2011); see

38 U.S.C. § 7261.  For the following reasons, the Court will reverse the Board's finding that the

1The Board also determined that new and material evidence had been submitted sufficient to reopen the
appellant's claim for entitlement to benefits based on service connection for a chronic low back disability.  The Court
will not disturb this favorable finding.  See Medrano v. Nicholson, 21 Vet.App. 165, 170 (2007).  Additionally, the Board
remanded the appellant's claim for entitlement to a non-service-connected pension.  This matter is not currently before
the Court.  See Hampton v. Gober, 10 Vet.App. 481, 482 (1997).



appellant's chronic low back disability is not a condition listed in 38 C.F.R. § 3.309(a), vacate the

Board's April 1, 2014, decision on appeal, and remand for readjudication the matter of entitlement

to benefits based on service connection for a chronic low back disability.

The appellant had active service in the U.S. Navy from January 1994 to February 1998 as

a steelworker (0000).  R. at 726 (DD Form 214).  In January 1994, he hurt his back lifting a rack,

sought medical treatment, and was diagnosed with "LBP [lower back pain], muscular."  R. at 319. 

He was given Motrin.  R. at 732.  In July 1995, the appellant sought medical treatment for lower

back pain, which he reported experiencing for four months as a result of "a lot of lifting."  R. at 321. 

He was assessed with a lumbar muscle strain and given Motrin.  R. at 321-22.  In July 1997, the

appellant was assessed with muscular low back pain and spasm, for which he was again given

Motrin.  R. at 324.  After each incident, the appellant experienced sharp pain and impairment for two

to three weeks, and dull pain after that.  R. at 732-38.

In July 1998, the appellant sought treatment for back pain after carrying heavy objects at his

job.  R. at 183.  He was diagnosed with a low back strain.  R. at 184.  Later that month, he sought

further treatment, and was found to have a large disc herniation at the L2-3 level and osteophyte2

formation at the T11-12 level.  R. at 182.  The appellant immediately applied for VA benefits.  R.

at 662.

In October 1998, the appellant underwent a VA examination wherein he was diagnosed with

"chronic low back syndrome - history of injury."  R. at 645.  In March 1999, the VA regional office

(RO) denied the appellant's claim after failing to successfully obtain his service medical records. 

R. at 636.  In July 2001, after obtaining these records, the RO again denied the appellant's claim,

finding that the low back condition was not caused by service.  R. at 267.  

In October 2005, the appellant was diagnosed, upon x-ray, with mild degenerative disc

disease.  R. at 256.  In November 2005, he was diagnosed with "prob[able] [second] lumbar[] disc

disease [with] abn[ormal] MRI [magnetic resonance imaging] and disc herniation."  R. at 247.  In

December 2005, he was assessed with lumbago and possible spinal degenerative joint disease.  R.

at 242.

2An "osteophyte" is "a bony excrescence or osseous outgrowth."  DORLAND'S ILLUSTRATED MEDICAL

DICTIONARY 1348 (32d ed. 2012) [hereinafter DORLAND'S].
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In February 2009, the appellant received treatment at the VA medical center for his back pain

and was diagnosed with "chronic lbp [lower back pain], djd [degenerative joint disease] lumbar,

migraine headaches."  R. at 214.  In October 2009, the appellant filed to reopen his claim for his

ongoing back injuries (R. at 264), and stated in November 2009 that his back pain began in service

and continued ever since his first injury.  R. at 202.  In January 2010, the RO declined to reopen the

appellant's claim because no new and material evidence had been submitted.  R. at 165.  The

appellant filed a Notice of Disagreement with the decision later that month.

In December 2010, the appellant underwent another VA examination, wherein the examiner

diagnosed the appellant with degenerative disc disease of the thoracolumbar spine.  R. at 113.  The

examiner noted the appellant's history of back injuries in service but concluded that the appellant's

disability was less likely than not the result of service because medical literature "shows

degenerative disc disease as a result of work related cumulative trauma to be a myth," with the actual

relevant factors for etiology being "age, genetics, and intrinsic disc loading (body weight compared

with size of disc)."  Id.  The examiner explained that "[w]hile back sprains or strains involve[] the

muscles and ligaments (soft tissues) of the spinal region, spondylosis is a degenerative process

involving the disc and ve[r]tebral bodies," and thus found that the appellant's current low back

condition is less likely than not caused by or the result of the back condition that occurred during

active duty.  Id.

In January 2011, the RO issued a Statement of the Case in which it reopened the claim but

ultimately denied it on the merits.  R. at 106-08.  In April 2013, the appellant testified at a Board

hearing about his in-service injuries, including how he "could not even hardly walk" after his lifting

injury in 1997.  R. at 737.  He stated that he did not actively feel back pain when he was discharged,

and assumed the records of injuries during service were self-explanatory.  R. at 742.  He also stated

that he filed his claim for "lower back" because he "figured that would cover it all."  Id. 

In April 2014, the Board issued the decision now on appeal, in which it found that "[t]he

[v]eteran's complaints of back pain service were related to muscles and ligaments (soft tissues), and

are unrelated to the current [degenerative disc disease], spondylosis, and the [herniated disc]

discovered within one year of service following a non-military shipyard injury."  R. at 5.  The Board

also determined that the appellant's disabilities were "not listed under 38 C.F.R. § 3.309(a) [Chronic

diseases], and therefore, cannot be service-connected" under 38 C.F.R. § 3.303(b) or § 3.307(a).  R.
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at 10.

The Court concludes that the Board clearly erred in finding that the appellant's disabilities

were "not listed under 38 C.F.R. § 3.309(a), and therefore, cannot be service-connected" under

38 C.F.R. § 3.303(b) or § 3.307.  Id.; see Gilbert v. Derwinski, 1 Vet.App. 49, 53 (1990) (the Court

reviews the Board's findings of fact under the "clearly erroneous" standard); United States v. U.S.

Gypsum Co., 333 U.S. 364, 395 (1948) ("A finding is 'clearly erroneous' when although there is

evidence to support it, the reviewing court on the entire evidence is left with the definite and firm

conviction that a mistake has been committed.").  Arthritis is listed in § 3.309(a) as a chronic

disease.  The appellant was diagnosed with "djd [degenerative joint disease] lumbar" in February

2009, and "the term osteoarthritis is a synonym of the terms degenerative arthritis and degenerative

joint disease."  Greyzck v. West, 12 Vet.App. 288, 291 (1999) (citing STEDMAN'S MEDICAL

DICTIONARY 1267 (26th ed. 1995)).  The December 2010 examiner also described the appellant's

current disability as "spondylosis . . . a degenerative process involving the disc and ve[r]tebral

bodies" (R. at 113), and "spondylosis" is defined as "degenerative spinal changes due to

osteoarthritis."  DORLAND'S at 1754.  Because multiple pieces of medical evidence indicate that the

appellant's low back syndrome includes osteoarthritis, the Court will reverse the Board's erroneous

finding that the appellant's disability was not listed under 38 C.F.R. § 3.309(a) and remand the

matter for the Board to consider the application of 38 C.F.R. § 3.303(b) and § 3.307(a).

Because the Court is remanding the matter, it will not address the appellant's remaining

arguments pertaining to the duty to assist and the duties of the Board member at the hearing.  See

Dunn v. West, 11 Vet.App. 462, 467 (1998).  The appellant has indicated in his brief that he intends

to seek and submit new evidence (Appellant's Br. at 20, 23), and on remand, the appellant may

present, and the Board must consider, any evidence and arguments.  See Kay v. Principi, 16

Vet.App. 529, 534 (2002).  This matter is to be provided expeditious treatment.  See 38 U.S.C.

§ 7112; see also Hayburn's Case, 2 U.S. (2 Dall.) 409, 410 n., 1 L.Ed. 436 (1792) ("[M]any

unfortunate and meritorious [veterans], whom Congress have justly thought proper objects of

immediate relief, may suffer great distress, even by a short delay, and may be utterly ruined, by a

long one . . . ." (internal quotation marks omitted)).

For the foregoing reasons, and on review of the record, the finding of the Board in its April

1, 2014, decision that the appellant's disabilities were not listed under 38 C.F.R. § 3.309(a) is
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REVERSED, that part of the Board's decision that denied entitlement to benefits based on service

connection for chronic low back syndrome is VACATED, and the matter is REMANDED for

adjudication consistent with this opinion.

DATED: June 26, 2015

Copies to:

Glenn R. Bergmann, Esq.

VA General Counsel (027) 
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