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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

NO. 14-2033

IVOR R. PARSONS, APPELLANT,

V.

ROBERT A. MCDONALD,
SECRETARY OF VETERANS AFFAIRS, APPELLEE.

Before SCHOELEN, Judge.

MEMORANDUM DECISION

Note:  Pursuant to U.S. Vet. App. R. 30(a),
this action may not be cited as precedent.

SCHOELEN, Judge: Pro se appellant Ivor R. Parsons appeals a June 9, 2014, Board of

Veterans' Appeals (Board) decision that denied an effective date earlier than September 18, 2009,

for the grant of service connection for tinnitus.  Record of Proceedings (R.) at 3-11.  This appeal is

timely, and the Court has jurisdiction to review the Board's decision pursuant to 38 U.S.C.

§§ 7252(a) and 7266(a).  Single-judge disposition is appropriate. See Frankel v. Derwinski,

1 Vet.App. 23, 25-26 (1990).  For the reasons that follow, the Court will (1) set aside, for lack of

original jurisdiction, that portion of the June 9, 2014, decision that adjudicated the appellant's request

for revision of a regional office (RO) decision on the basis of clear and unmistakable error (CUE),

which was first raised in his Substantive Appeal to the Board, (2) vacate that portion of the Board's

decision that found a December 1971 rating decision implicitly denied the appellant's 1971 claim

for tinnitus and that the December 1971 decision became final when the appellant failed to appeal

it, and (3) vacate the Board's decision denying an effective date earlier than September 18, 2009, for

the grant of service connection for tinnitus and remand the matter for further proceedings consistent

with this decision.



I.  BACKGROUND

The appellant served on active duty in the U.S. Army from July 1969 to May 1971.  R. at

514.  In December 1969, the appellant complained that after using M-16s in basic training he

experienced hearing loss and tinnitus in his left ear.  R. at 394, 396.  In May 1970, the appellant

complained of worsening tinnitus in his left ear and intermittent tinnitus in his right ear.  R. at 396. 

The appellant's in-service audiograms revealed high frequency hearing loss in the left ear.  R. at 394,

396-403.  The appellant's duty assignments were limited as a result of his hearing loss (R. at 485)

and his separation examination reflects a diagnosis of "hearing loss, high frequency, left" (R. at 456).

In June 1971, the appellant filed a claim for service connection for "hearing loss, coupled

with tinnitus condition."  R. at 481-84.  Later that month, the appellant underwent a VA medical

examination in which he reported hearing loss and ringing in his left ear.  R. at 471-74.  The

examiner diagnosed the appellant with left ear sensorineural hearing loss and indicated "no other

general medical conditions noted."  Id. at 474.

In a December 30, 1971, rating decision, the RO identified the issues as entitlement to

"[service connection] for hearing loss and tinnitus," and discussed the appellant's service medical

records, which showed complaints of tinnitus and hearing loss in the left ear as well as a diagnosis

of "hearing loss, high frequency, left" at separation.  R. at 390.  The decision also included the

appellant's complaints of hearing loss and ringing in the left ear to the June 1971 examiner, and the

results of the appellant's audiometric examination.  Id.  The RO awarded service connection for the

appellant's left sensorineural hearing loss and assigned a noncompensable disability rating, effective

May 25, 1971.  Id. 

On January 13, 1972, the RO informed the appellant that his hearing loss was service

connected, but that it was less than 10% disabling and, therefore, not compensable.  R. at 387.  The

notification letter does not mention the appellant's claimed tinnitus, nor does it indicate that the

rating decision was enclosed.  Id.

In August 1998, the appellant filed a claim for service connection for tinnitus.  R. at 337-38. 

A VA computer entry reflects that VA scheduled the appellant for a medical examination, but that

the appellant "called to withdr[a]w claim."  R. at 334.  In a March 1999 rating decision, the RO

denied the appellant's claim.  R. at 327.  The RO noted that there was evidence of tinnitus in service
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at the time of the trauma, but that there were no further complaints in service or at separation from

service.  Id.  Noting that the appellant failed to report for a VA medical examination, the RO found

that the evidence received failed to indicate a relationship between tinnitus and any disease or injury

in service and, therefore, the claim was not well grounded.  Id.  On March 23, 1999, the RO

informed the appellant that his claim for tinnitus was denied and provided him with a notice of

appellate rights.  R. at 324-25.  The appellant did not appeal that decision.    

On September 18, 2009, the RO received the appellant's statement in support of claim

informing VA that his hearing disability had gotten worse.  R. at 320.  The following month, the

appellant submitted private treatment records, which noted the appellant's complaints of significant

tinnitus or ringing in the ears and noise exposure limited to his military service.  R. at 308-11.  At

an October 2009 compensation and pension (C&P) examination, the appellant reported constant

tinnitus in his left ear, which the examiner found "as likely as not a symptom associated with [his]

hearing loss."  R. at 305-06.

In November 2009, the RO issued a rating decision continuing the 0% disability rating for

the appellant's left ear sensorineural hearing loss (R. at 191-96), and the appellant filed a Notice of

Disagreement (NOD) the following month (R. at 190).  In his NOD, the appellant asserted that "the

VA evaluation report does not even include the tinnitus [my private physician] had determined."  Id. 

On June 4, 2010, the RO issued a Statement of the Case (SOC) continuing the 0% disability rating

for the appellant's bilateral hearing loss.  R. at 163-79.

On June 24, 2010, the appellant submitted additional correspondence in which he asserted

that neither the January 13, 1972, nor the November 3, 2009, RO decisions gave any consideration

to his tinnitus claim.  R. at 111.  Later that month, the RO issued a rating decision granting service

connection for tinnitus with a 10% disability rating, effective September 18, 2009.  R. at 153-60.  

The appellant disagreed with the assigned effective date, asserting that he is entitled to a 1972

effective date based on his in-service medical records that showed tinnitus and his earlier claims for

tinnitus that were unadjudicated.  R. at 65-66.  The RO issued an SOC denying an effective date

earlier than September 18, 2009.  R. at 47-63.  The RO addressed the appellant's contention that he

is entitled to an effective date of January 13, 1972, but stated that "January 13, 1972[,] is the original
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date located on the notification letter, that you were granted service connection for hearing loss.  This

is not the date we received a claim for tinnitus from you."  R. at 63.

In his Substantive Appeal, the appellant asserted that the adjudication officer who signed the

January 13, 1972, correspondence failed to adjudicate his tinnitus claim.  R. at 36.  Thus, he argued

that "VA medical and clerical personnel committed . . . CUE in not seeing to it that my claim of

hearing loss and tinnitus was correctly addressed in their 1972 decision letter."  R. at 37.  The

appellant also submitted copies of his in-service medical records that he reportedly obtained from

the New York, New York, RO, including his medical profile, which showed a limited duty

assignment as a result of "[d]ecreased hearing," and a July 1970 ENT consultation report

recommending an "H2 profile" and that "he should be in quieter surroundings so that his ringing ears

will not increase."  R. at 43. 

On June 9, 2014, the Board issued the decision currently on appeal.  R. at 3-11.  The Board

denied an effective date earlier than September 18, 2009, for the grant of service connection for

tinnitus based on its finding that the December 1971 rating decision, which granted service

connection for left ear hearing loss, implicitly denied the appellant's tinnitus claim.  R. at 7.  The

Board further found that a March 1999 rating decision also denied a claim for tinnitus, and that the

appellant did not appeal the December 1971 or March 1999 decisions.  Id.  Accordingly, because the

appellant's next communication was received on September 18, 2009, the Board denied an effective

date earlier than the date of his claim to reopen.  R. at 8.  

Finally, the Board noted that the appellant "has challenged the December 1971 rating

decision" on the basis of CUE, but found that the record in 1971 did not "undebatably establish that

service connection for tinnitus was warranted, and hence, there was no CUE in the December 1971

rating decision."  R. at 7.  This appeal followed.  

II.  ANALYSIS

The pro se appellant generally argues that the Board erred in not assigning a January 1972

effective date.  Informal Brief (Br.) at 4-5, 7.  The appellant disagrees with the Board's determination

that his 1971 claim for tinnitus was implicitly denied, asserting that the RO repeatedly failed to

adjudicate his claim.  Id.  He also alleges that VA failed to satisfy the duty to assist by neglecting to
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obtain two documents he informed VA to get, and that VA failed to give him the benefit of the

doubt.  Id. at 6.     

A. Request for Revision on the Basis of CUE

It is undisputed that the appellant's Substantive Appeal challenged the RO's "January 13,

1972," decision on the basis of CUE.  See R. at 36-37.  In the decision on appeal, the Board

construed the appellant's CUE motion as a challenge to the December 1971 rating decision.  R. at

7.  After finding that the December 1971 rating decision implicitly denied the appellant's 1971

tinnitus claim, the Board adjudicated the appellant's CUE motion, finding that the evidence in 1971

did not undebatably establish that service connection for tinnitus was warranted.  R. at 8.      

The Secretary argues for affirmance of the Board's decision, contending that the appellant

fails to provide any persuasive reason why the result in this case would have been manifestly

different but for CUE.  Secretary's Br. at 10.  The Secretary's argument misses the mark.

The law here is well settled, yet both the Secretary and the Board failed to realize that this

Court and the Board lack jurisdiction over CUE motions not presented to and adjudicated by the RO

in the first instance.  Jarrell v. Nicholson, 20 Vet.App. 326, 334 (2006) (en banc) (holding that "each

wholly distinct and different CUE theory underlying a request for revision is a separate matter and,

when attacking a prior RO decision, each must be presented to and adjudicated by the RO in the first

instance and, if not, the Board lacks jurisdiction over the merits of the matter"); see also Acciola v.

Peake, 22 Vet.App. 320, 325 (2008) ("When an appellant raises a new theory of CUE for the first

time before the Court, the Court must dismiss for lack of jurisdiction.").  Because the appellant's

allegations of CUE in an RO decision were first raised in his Substantive Appeal and had not been

presented to and adjudicated by the RO, the appropriate course of action for the Board was to refer

the matter to the RO for adjudication in the first instance.  See 38 U.S.C. § 5109(e); Godfrey v.

Brown, 7 Vet.App. 398, 410 (1995) (holding Board properly referred unadjudicated claim first raised

to the Board to the RO for adjudication).  

Accordingly, that portion of the June 9, 2014, Board decision that adjudicated the request for

revision on the basis of CUE first raised in the appellant's Substantive Appeal to the Board is set

aside for want of original jurisdiction over that matter.  See Jarrell, 20 Vet.App. at 334. 
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B.  Entitlement to an Earlier Effective Date

Generally, "the effective date of an award based on an original claim, a claim reopened after

final adjudication, or a claim for increase, of compensation . . . shall be fixed in accordance with the

facts found, but shall not be earlier than the date of receipt of application therefor." 38 U.S.C.

§ 5110(a); see 38 C.F.R. § 3.400 (2015).  The effective date will be the date of receipt of the claim

or the date the entitlement arose, whichever is later. 38 C.F.R. §§ 3.400(b)(2)(I), (q)(2), (r).  If the

claim is received within one year after separation from service, then the effective date will be the day

following separation from active service or the date entitlement arose.  38 U.S.C. § 5110(b)(1);

38 C.F.R. § 3.304(B)(2)(i) (2015).  

A Board determination of the proper effective date is a finding of fact that the Court reviews

under the "clearly erroneous" standard set forth in 38 U.S.C. § 7261(a)(4).  See  Evans v. West,

12 Vet.App. 396, 401 (1999); Hanson v. Brown, 9 Vet.App. 29, 32 (1996).  A finding of fact is

clearly erroneous when the Court, after reviewing the entire evidence, "is left with the definite and

firm conviction that a mistake has been committed." United States v. U.S. Gypsum Co., 333 U.S.

364, 395 (1948); see also Gilbert v. Derwinski, 1 Vet.App. 49, 52 (1990).  As always, the Board

must provide a statement of the reasons or bases for its determination, adequate to enable an

appellant to understand the precise basis for the Board's decision as well as to facilitate review in this

Court.  38 U.S.C. § 7104(d)(1); see Allday v. Brown, 7 Vet.App. 517, 527 (1995); Gilbert,

1 Vet.App. at 56-57. 

The appellant seeks a January 1972 effective date based on his allegations that the RO failed

to adjudicate his 1971 claim for tinnitus.  Appellant's Informal Br. at 4-5, 7.  In the decision on

appeal, the Board determined that although the December 1971 rating decision did not formally

adjudicate service connection for tinnitus, the claim was implicitly denied and became final when

the appellant failed to appeal the December 1971 rating decision.  R. at 7. 

"A claim for benefits, whether formal or informal, remains pending until it is finally

adjudicated."  Cogburn v. Shinseki, 24 Vet.App. 205, 210 (2010).  "The 'implicit denial' rule provides

that, in certain circumstances, a claim for benefits will be deemed to have been denied, and thus

finally adjudicated, even if [VA] did not expressly address that claim in its decision."  Adams v.

Shinseki, 568 F.3d 956, 961 (Fed. Cir. 2009).  In Deshotel v. Nicholson, the U.S. Court of Appeals
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for the Federal Circuit (Federal Circuit) held that "[w]here the veteran files more than one claim with

the RO at the same time, and the RO's decision acts (favorably or unfavorably) on one of the claims

but fails to specifically address the other claim, the second claim is deemed denied, and the appeal

period begins to run."  457 F.3d 1258, 1261 (Fed. Cir. 2006); see also Ingram v. Nichsolson,

21 Vet.App. 232, 255 (2007) (explaining "where an RO decision discusses a claim in terms sufficient

to put the claimant on notice that it was being considered and rejected, then it constitutes a denial

of that claim even if the formal adjudicative language does not 'specifically' deny that claim").  

The Court has identified four factors for consideration when determining whether a claim

was implicitly denied: (1) "The relatedness of the claims"; (2) "whether the adjudication alluded to

the pending claim in such a way that it could reasonably be inferred that the prior claim was denied";

(3) "the timing of the claims"; and (4) whether "the claimant is represented."  Cogburn, 24 Vet.App.

at 212-14.  The Board's determination that a claim was implicitly denied in an earlier VA decision

is reviewed under the "clearly erroneous" standard of review and must be supported by an adequate

statement of reasons or bases.  See Locklear v. Nicholson, 24 Vet.App. 311, 318 (2011) (applying

the "clearly erroneous" standard to review a Board's finding that a total disability rating based upon

individual unemployability was implicitly denied in earlier RO and Board decisions). 

Here, the Board stated that "given the [v]eteran's claim and allegations at the time, the fact

that the rating action itself listed tinnitus as one of the issue[s] to be decided, and the references in

the rating action itself to tinnitus, the claim for tinnitus was impliedly denied."  R. at 7.  The Board's

statement of reasons or bases is inadequate for at least three reasons.  First, the Board failed to

address the four factors identified in Cogburn, supra, to determine whether the tinnitus claim was

implicitly denied.  Id.  Although the Board's analysis refers to some facts relevant to the second

factor – whether the adjudication alluded to the pending claim in such a way that it could reasonably

be inferred that the prior claim was denied – the Board did not provide any meaningful discussion,

if any, with regard to the first, third, and fourth factors.  See Cogburn, 24 Vet.App. at 212 (stating,

for example, that "it is important to note whether the claimant is seeking benefits for a generalized

set of symptoms, a specifically diagnosed disorder, or two (or more) specifically diagnosed disorders

that are closely related"); id. at 217 (finding whether a claimant is represented by an attorney is

relevant to determining "what disability was initially claimed and how any decision based on the
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implicit denial doctrine is interpreted"); see also Adams, 568 F.3d at 964 (noting that the timing of

the claims is "highly significant" to an implicit-denial analysis and finding the claims, filed roughly

six months apart, closely associated both in time and manner).

Second, to the extent that the Board provided some analysis, the Board examined the contents

of the December 30, 1971, rating decision to infer that the tinnitus claim was denied.  R. at 7. 

However, it is not apparent from the record that VA sent or that the appellant received the December

1971 rating decision.  Rather, the January 13, 1972, letter that notified the appellant that his hearing

loss was service connected but not compensable, does not indicate that it included any enclosures

and this letter makes no mention of the appellant's tinnitus claim or any of the evidence considered. 

See Adams, 568 F.3d at 964 ("[T]he key question in the implicit denial inquiry is whether it would

be clear to a reasonable person that [VA's] action that expressly refers to one claim is intended to

dispose of others as well.").  Accordingly, clarification of whether the appellant received the

December 1971 rating decision, the January 1972 letter, or both, is critical to the Board's application

of the Cogburn factors.

Last, in noting that the appellant had filed another claim for tinnitus in August 1998, which

was denied by the RO in March 1999, the Board did not address how, if at all, the RO's apparent

treatment of the 1998 claim as an original service-connection claim, rather than a request to reopen

a finally adjudicated claim (R. at 324-28), influences the implicit-denial analysis and whether it

would be clear to a reasonable person that the 1971 claim had been adjudicated and denied.  See

Adams, supra.  Because the Board did not adequately explain its reasons for finding that the

appellant's tinnitus claim was implicitly denied in 1971, the Court will vacate that portion of the

Board's decision, which found that the December 1971 rating decision implicitly denied the

appellant's 1971 tinnitus claim and that the RO decision became final when the appellant failed to

appeal the December 1971 rating decision. 

The Secretary argues that, even assuming the December 1971 rating decision did not

implicitly deny the appellant's 1971 claim, the March 1999 rating decision denied another claim for

service connection for tinnitus in 1999 and this 1999 decision became final when the appellant failed

to appeal it to the Board.  Secretary's Br. at 8.  In other words, the Secretary contends that the RO's

adjudication of entitlement to service connection for tinnitus in March 1999 would have terminated
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the pending status of the appellant's 1971 claim.  See  Ingram, 21 Vet.App. at 243 ("[A] reasonably

raised claim remains pending until there is either a recognition of the substance of the claim in an

RO decision from which a claimant could deduce that the claim was adjudicated or an explicit

adjudication of a subsequent 'claim' for the same disability."); Myers v. Principi, 16 Vet.App. 228,

236 (2002) (explaining that a pending claim can be addressed in a subsequent adjudication).  

The Secretary's argument is not persuasive under the circumstances of this case because the

Board did not determine that the March 1999 decision finally decided the appellant's 1971 claim and,

more importantly, the Board's findings appear internally inconsistent regarding this matter.  As noted

above, the Board found that the December 1971 rating decision implicitly denied the appellant's

1971 claim and that the March 1999 rating decision denied another service-connection claim for

tinnitus, which became final when the appellant failed to perfect an appeal from that decision.  R.

at 7.  However, if as the Board found, the appellant's 1971 tinnitus claim was adjudicated in the

December 1971 rating decision and became final, then the RO, in 1999, could not have reviewed the

former disposition of the claim unless new and material evidence had been presented or secured. 

38 U.S.C. § 5108.    

In fact, the law in March 1999 required VA to perform a three-step analysis when a veteran

sought to reopen a final decision based on new and material evidence.  Winter v. West, 12 Vet.App.

203, 206 (1999), vacated on other grounds, 219 F.3d 1375 (Fed. Cir. 2000).  That three-step

sequential analysis required the Secretary (1) to determine whether the veteran presented new and

material evidence to reopen the claim; (2) if new and material evidence had been presented, the

Secretary must have determined, based upon all the evidence of record in support of the claim,

whether the reopened claim was well grounded; and (3) if the claim was well grounded, then the

Secretary proceeded to evaluate the merits of the claim.  Elkins v. West, 12 Vet.App. 209, 218-19

(1999) (en banc); see Winters, 12 Vet.App. at 206 (explaining that "a reopened claim is not

necessarily a well-grounded claim and, absent a well-grounded claim, the adjudication process must

come to a screeching halt despite reopening because a claim that is not well grounded cannot be

allowed and 'VA assistance in claim development is conditional upon the submission of a "well

grounded" claim'" (quoting Epps v. Gobber, 126 F.3d 1464, 1468 (Fed. Cir. 1997), cert. denied sub

nom. Epps v. West, 524 U.S. 940 (1998))). 
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In the present case, although the Board found that the December 1971 rating decision finally

denied the appellant's 1971 claim for tinnitus, the Board did not discuss – what is apparent from the

face of the March 1999 rating decision – that the RO denied the appellant's claim as not well

grounded without addressing the threshold jurisdictional issue of whether new and material evidence

had been presented or secured in 1999.  R. at 328 (identifying the RO's jurisdiction over a "new

claim received 8-24-98"); see 38 U.S.C. § 5108 ("If new and material evidence is presented or

secured with respect to a claim which has been disallowed, the Secretary shall reopen the claim and

review the former disposition of the claim."); see also Barnett v. Brown, 83 F.3d 1380, 1383 (Fed.

Cir. 1996) (holding that section 7104(b) of title 38, U.S. Code, "means that the Board does not have

jurisdiction to consider a claim which it previously adjudicated unless new and material evidence

is presented, and before the Board may reopen such a claim, it must so find"); Suttmann v. Brown,

5 Vet.App. 127, 135-36 (1993) (applying 38 U.S.C. § 5108 provisions for reopening final claims to

RO decisions rendered final by operation of section 7105(c) of title 38, U.S. Code).  Accordingly,

if the Board concludes again on remand that the December 1971 decision implicitly denied the

appellant's 1971 claim, then the Board must also address (1) whether the RO had jurisdiction in

March 1999 to adjudicate and find the appellant's claim not well grounded and (2) the effect, if any,

the RO's decision has on the finality of the appellant's 1998 claim and the appellant's entitlement to

an earlier effective date for the award of service connection for tinnitus.  Cf. Juarez v. Peake,

21 Vet.App. 537, 542-43 (2008) (refusing to consider the appellant's argument that the RO should

not have required him to submit new and material evidence to reopen his claim in 1996 because his

1954 claim had not become final, where the Board lacked jurisdiction over the 1996 RO decision,

which adjudicated the finality of the 1954 claim); McGinnis v. Brown, 4 Vet.App. 239, 244 (1993)

(stating that "jurisdiction does indeed matter and it is not 'harmless' when the VA during the claims

adjudication process fails to address threshold jurisdictional issues" – i.e., when the Board purports

to reopen a claim and denies it on the merits when there was in fact and law no reopened claim to

deny).

C.  The Appellant's Remaining Arguments

Given that this matter must be remanded for the Board to provide an adequate statement of

reasons or bases, the Court will not at this time address the remaining arguments and issues raised
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by the appellant.  See Best v. Principi, 15 Vet.App. 18, 20 (2001).  "A narrow decision preserves for

the appellant an opportunity to argue those claimed errors before the Board at the readjudication,

and, of course, before this Court in an appeal, should the Board rule against him."  Id.  In pursuing

the matter on remand, the appellant is free to submit additional evidence and argument on the

remanded matters, and the Board is required to consider any such relevant evidence and argument.  1

See Kay v. Principi, 16 Vet.App. 529, 534 (2002) (stating that, on remand, the Board must consider

additional evidence and argument in assessing entitlement to the benefit sought); Kutscherousky v.

West, 12 Vet.App. 369, 372-73 (1999) (per curiam order).  The Court has held that "[a] remand is

meant to entail a critical examination of the justification for the decision."  Fletcher v. Derwinski,

1 Vet.App. 394, 397 (1991).  The Board must proceed expeditiously, in accordance with 38 U.S.C.

§ 7112 (requiring the Secretary to provide for "expeditious treatment" of claims remanded by the

Court).  

III.  CONCLUSION

After consideration of the appellant's and the Secretary's pleadings, and a review of the

record, that portion of the June 9, 2014, Board decision that adjudicated the appellant's request for

revision of a rating decision on the basis of clear and unmistakable error (CUE), which was first

raised in his Substantive Appeal to the Board, is SET ASIDE for lack of original jurisdiction.  That

portion of the Board's decision that found a December 1971 rating decision implicitly denied the

appellant's 1971 claim for tinnitus and that the December 1971 decision became final when the

appellant failed to appeal it is VACATED, and the Board's June 9, 2014, decision denying an

effective date earlier than September 18, 2009, for the grant of service connection for tinnitus is

VACATED and the matter is REMANDED for further proceedings consistent with this decision.

DATED: July 10, 2015

  Moreover, if the appellant wishes to challenge a prior final RO decision on the basis of1

CUE, he should file his request for revision of the decision with the RO.  38 U.S.C. § 5109A(e);
38 C.F.R. 3.105(a) (2015).
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Ivor R. Parsons

VA General Counsel (027)
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