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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

No. 14-1600

BILLY E. WILSON, APPELLANT,

V.

ROBERT A. MCDONALD,
SECRETARY OF VETERANS AFFAIRS, APPELLEE.

Before KASOLD, Chief Judge.

MEMORANDUM DECISION

Note: Pursuant to U.S. Vet. App. R. 30(a),
this action may not be cited as precedent.

KASOLD, Chief Judge: Veteran Billy E. Wilson appeals through counsel that part of an

April 3, 2014, decision of the Board of Veterans' Appeals (Board) that denied disability benefits for

hepatitis C.  Mr. Wilson argues that the Board (1) relied on an inadequate medical examination,

(2) failed to inform him during his 2013 Board hearing that his in-service duties as a medical

corpsman could have caused his hepatitis C and that he should submit nexus evidence to that effect,

and provided him an unclear and incomplete copy of the hearing record, and (3) gave an inadequate

statement of reasons and bases for its decision.  The Secretary disputes Mr. Wilson's arguments.

Single-judge disposition is appropriate.  Frankel v. Derwinski, 1 Vet.App. 23, 25-26 (1990). For the

reasons stated below, that part of the Board decision on appeal will be affirmed.

Inadequate Medical Examination

Mr. Wilson contends that a 2010 medical report was inadequate for Board decision because

he believes the examiner (1) did not provide any rationale for his negative nexus opinion, other than

to state that infection by airgun injection is not documented or supported in any literature, (2) did not

state which medical literature he consulted, (3) did not address VA Fast Letter 04-13 (June 2004)



[hereinafter "Fast Letter"], (4) focused on airgun injection without discussing other modes of

transmission raised by the record, and (5) failed to provide any rationale to support his opinion that

Mr. Wilson likely had hepatitis A and not hepatitis C in service.

First and Second Contentions

Mr. Wilson fails to demonstrate why the medical examiner's understanding, that infection

by airgun injection is not documented or supported in any literature, is an inadequate rationale for

the examiner's opinion that such infection was not likely the etiology of Mr. Wilson's hepatitis C,

and he fails to demonstrate why the examiner's report is inadequate simply because the examiner did

not state the literature upon which he formed his opinion.  See Hilkert v. West, 12 Vet.App. 145, 151

(1999) (en banc) (appellant bears burden of demonstrating error on appeal), aff'd, 232 F.3d 908 (Fed.

Cir. 2000) (per curiam) (table); see also Sickels v. Shinseki, 643 F.3d 1362, 1366 (Fed. Cir. 2011)

(applying the presumption of regularity to medical examiners' overall competence); Rizzo v. Shinseki,

580 F.3d 1288, 1290-91 (Fed. Cir. 2009) (holding that VA medical examiner is presumed competent

in the absence of evidence to the contrary); Monzingo v. Shinseki, 26 Vet.App. 97, 105 (2012) (per

curiam) (a medical opinion is adequate where it "sufficiently inform[s] the Board of a medical

expert's judgment on a medical question and the essential rationale for that opinion"); Acevedo v.

Shinseki, 25 Vet.App. 286, 293 (2012) (noting that "there is no reasons or bases requirement

imposed on [medical] examiners"); D'Aries v. Peake, 22 Vet.App. 97, 104 (2008) (per curiam)

("Whether a medical opinion is adequate is a finding of fact, which the Court reviews under the

'clearly erroneous' standard."); Gilbert v. Derwinski, 1 Vet.App. 49, 52 (1990) (" 'A finding is

"clearly erroneous" when although there is evidence to support it, the reviewing court on the entire

evidence is left with the definite and firm conviction that a mistake has been committed.' " (quoting

United States v. U.S. Gypsum Co., 333 U.S. 364, 395 (1948))).

Third Contention

Mr. Wilson cites the 2004 Fast Letter as support for his understanding that hepatitis C can

be transmitted by an airgun injection, and he reasons that the 2010 examination report is inadequate

for Board decision because the examiner did not address the Fast Letter.  Mr. Wilson, however,

selectively references the content of the Fast Letter.  Although the Fast Letter notes that it is

biologically plausible that hepatitis C can be transmitted by an airgun, the thrust of the letter is that
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there is no known case of such transmission.  The Fast Letter cautions examiners who believe an

airgun might be a cause of a patient's hepatitis C to discuss why other forms of transmission are not

the cause.  In sum, Mr. Wilson fails to demonstrate that the 2010 examination report was inadequate

for Board decision because it did not cite or discuss the 2004 Fast Letter.  See Hilkert, supra;

see also Sickels, Rizzo, Monzingo, Acevedo, D'Aries, and Gilbert, all supra.

Fourth Contention

Contrary to Mr. Wilson's fourth contention, the 2010 medical examiner ruled out

transmission of hepatitis C by blood transfusion in 1972, intravenous drug use, and hematemesis or

any melena, while noting that Mr. Wilson had had multiple intimate relationships.  In support of his

fourth contention, Mr. Wilson also notes that he served as a medical corpsman during his time in

service, and he contends the 2010 examination report is inadequate because the examiner did not

address the possibility that he might have incurred hepatitis C while serving as a medical corpsman. 

Mr. Wilson, however, cites no record evidence indicating that he actually had occupational exposure

to blood, such as an accidental needle stick.  Moreover, the record reflects that Mr. Wilson's treating

doctor opined that Mr. Wilson's hepatitis C likely resulted from an airgun injection while in service,

with no mention that his hepatitis C might have resulted from general duties as a medical corpsman.

The record also reflects that the 2010 medical examiner reviewed the claims file, which

included documentation that Mr. Wilson served as a corpsman and VA letters listing possible causes

of hepatitis C, and Mr. Wilson fails to demonstrate that the examiner did not address what the

examiner identified as the relevant possible causes of Mr. Wilson's hepatitis C.  See Hilkert, supra;

see also Sickels, Rizzo, Monzingo, Acevedo, D'Aries, and Gilbert, all supra.

Fifth Contention

In support of his fifth contention, Mr. Wilson notes that his service records document that

he had hepatitis (variety unstated) while in the service, and he believes the examiner failed to provide

any support for his statement that Mr. Wilson more likely had hepatitis A as opposed to hepatitis C

in service.  Read as a whole, however, see Acevedo, 25 Vet.App. at 293-94 (noting medical reports

are to be "read as a whole"), the 2010 examination report reflects that the examiner reviewed the

claims file, which included documentation of Mr. Wilson's in-service hepatitis symptoms and

treatment for his hepatitis.  Mr. Wilson fails to demonstrate that his in-service symptoms and
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treatment were not more likely reflective of having and being treated for hepatitis A as opposed to

hepatitis C, or that the examiner rendered his opinion based upon incorrect or incomplete facts or

was not otherwise competent to render his opinion.  See Hilkert, supra; see also Sickels, Rizzo,

Monzingo, Acevedo, D'Aries, and Gilbert, all supra.  

Furthermore, Mr. Wilson notes no other record evidence indicating that he was infected with

hepatitis C while in service, other than his own speculation, which is insufficient to support an award

of benefits.  See Fagan v. Shinseki, 573 F.3d 1282, 1287 (Fed. Cir. 2009) (acknowledging that the

benefit of the doubt rule does not apply to "pure speculation"); Chotta v. Peake, 22 Vet.App. 80, 86

(2008) (noting that speculation generally will not satisfy the equipoise standard, and citing 38 C.F.R.

§ 3.102 (2007) for the proposition that the "Board may not award benefits when the award would

be based upon pure speculation"); Hyder v. Derwinski, 1 Vet.App. 221, 225 (1991) ("Lay

hypothesizing, particularly in the absence of any supporting medical authority, serves no constructive

purpose and cannot be considered by this Court."). 

In sum, Mr. Wilson fails to demonstrate that the 2010 examination report was inadequate for

Board decision or that the Board clearly erred in assigning weight to the 2010 examination report. 

Hilkert, supra; see also Sickels, Rizzo, Monzingo, Acevedo, D'Aries, and Gilbert, all supra.

Failure to Inform 

As to his second argument, Mr. Wilson contends that, pursuant to 38 C.F.R. § 3.103(c)(2)

(2015), the Board hearing officer had a duty to inform him that his duties as a medical corpsman in

service could have caused his hepatitis C and that he needed to submit nexus evidence to support that

theory. However, there is no duty to inform claimants of every speculative cause of a disability

arising while in service; rather, the duty is to inform the claimant of the outstanding issues and to

suggest the submission of evidence material to substantiating the claim when the record is missing

evidence on that issue.  See Bryant v. Shinseki, 23 Vet.App. 488 (2010).

Here, the record reflects that Mr. Wilson had actual knowledge that exposure to blood could

be the cause of hepatitis C, and that he reported having a blood transfusion while in service,

receiving an airgun injection, and performing general duties as a medical corpsman.  Moreover, there

is no indication that any evidence was missing.  In sum, Mr. Wilson fails to demonstrate error on the
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part of the Board hearing officer.  See Hilkert, supra; see also Bryant, supra. 

As to Mr. Wilson's contention that he was not provided a clear and complete hearing record, 

it is bald and undeveloped.  He fails to demonstrate, and the record of proceedings does not reflect,

that he presented this argument below or that he requested a transcript of the hearing pursuant to

38 C.F.R. § 20.714(b) (2015).  Furthermore, he fails to demonstrate that the hearing record is

incomplete or lacks clarity such that it might frustrate judicial review.  See Hilkert, supra; see also

Locklear v. Nicholson, 20 Vet.App. 410, 416 (2006) (rejecting perfunctory and underdeveloped

argument presented by counsel as "far too terse to warrant detailed analysis by the Court"); Fugere

v. Derwinski, 1 Vet.App. 103, 105 (1990) ("Advancing different arguments at successive stages of

the appellate process does not serve the interests of the parties or the Court.  Such a practice hinders

the decision-making process and raises the undesirable specter of piecemeal litigation."), aff'd, 972

F.2d 331 (Fed. Cir. 1992).

Reasons and Bases

In support of his inadequate-reasons-and-bases argument, Mr. Wilson asserts that (1) in

finding the 2010 examination report probative, the Board did not address the above-noted

inadequacies in the examination report, and (2) the Board failed to consider whether Mr. Wilson's

hepatitis C was a chronic condition.

As to Mr. Wilson's first assertion, because Mr. Wilson fails to demonstrate that the 2010

medical examination report was inadequate for the Board to rely on, his contention that the Board's

statement of reasons and bases for relying on that report also fails.  See Hilkert, see also Sickels and

Rizzo, both supra. 

As to Mr. Wilson's second assertion, he first contends that the Board failed to consider

whether his hepatitis C could be considered chronic under 38 C.F.R. § 3.303(b) (2015).  However,

a prerequisite for consideration under § 3.303(b), is that the disability must be listed under 38 C.F.R.

§ 3.309 (2015).  See Walker v. Shinseki, 708 F.3d 1331, 1335-36 (Fed. Cir. 2013).  Insofar as

hepatitis C is not a condition listed under § 3.309, Mr. Wilson fails to demonstrate that the Board

erred by not addressing this issue.  See Hilkert and Gilbert, both supra. 

In his reply brief, Mr. Wilson contends that, notwithstanding § 3.303(b), the Board
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nevertheless should have considered whether the symptoms that he exhibited in service and post

service until the present are manifestations of the same disability, such that the nexus requirement

is met.  The 2010 medical examiner, however, noted that Mr. Wilson was diagnosed with hepatitis

in service and considered Mr. Wilson's subsequent medical history to arrive at his opinion that it is

less likely than not that Mr. Wilson's current hepatitis C is due to service.  Mr. Wilson fails to

demonstrate that the Board erred in relying on this opinion.  See Hilkert and Gilbert, both supra;

see also Hardin v. West, 11 Vet.App. 74, 79 (1998) (Board may not substitute "its own medical

judgment for independent medical evidence"). 

In sum, the Board's statement regarding hepatitis C is understandable and facilitative of

judicial review.  See Allday v. Brown, 7 Vet.App. 517, 527 (1995) (Board's statement "must be

adequate to enable a claimant to understand the precise basis for the Board's decision, as well as to

facilitate review in this Court").

Conclusion

Upon consideration of the foregoing, that part of the April 3, 2014, Board decision on appeal

denying a disability rating for hepatitis C is AFFIRMED.

DATED: July 9, 2015

Copies to:

Michael E. Wildhaber, Esq.

VA General Counsel (027)
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