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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

NO. 14-3623

PHILIP M. DOBBINS, APPELLANT,

V.

ROBERT A. MCDONALD,
SECRETARY OF VETERANS AFFAIRS, APPELLEE.

Before SCHOELEN, Judge.

MEMORANDUM DECISION

Note:  Pursuant to U.S. Vet. App. R. 30(a),
this action may not be cited as precedent.

SCHOELEN, Judge:  The appellant, Philip M. Dobbins, through counsel appeals an August

22, 2014, Board of Veterans' Appeals (Board) decision that denied entitlement to an effective date

prior to October 25, 2007, for his service-connected post-traumatic stress disorder (PTSD).  Record

of Proceedings (R.) at 3-13.  This appeal is timely, and the Court has jurisdiction to review the

Board's decision pursuant to 38 U.S.C. §§ 7252(a) and 7266(a).  Single-judge disposition is

appropriate.  See Frankel v. Derwinski, 1 Vet.App. 23, 25-26 (1990).  For the reasons that follow,

the Court will reverse in part and vacate in part the Board's decision and remand the matters for

readjudication.

I. BACKGROUND

The appellant served honorably on active duty in the U.S. Marine Corps from January 1967

to September 1968, including combat service in the Republic of Vietnam.  R. at 331, 420.  He was

treated in service for "nervousness" and "situational reaction."  R. at 692, 757, 761.  In July 1968,

the appellant was hospitalized for situational adjustment and was diagnosed with schizophrenic

reaction.  R. at 719-21.  In August 1968, a Medical Board found that the appellant incurred a

schizophrenic reaction in service and was deemed unfit for duty.  R. at 675.  The appellant was



admitted to a VA hospital in October 1968 and was diagnosed with "[s]chizophrenic reaction, acute

undifferentiated type, manifested by history of visual and auditory hallucinations, paranoid ideation,

flatness of affect, disorganized thinking, impaired insight and judgment, partial remission."  R. at

652-57.

The appellant submitted an application for service-connected disability compensation for

malaria and "N.P." in October 1968.  R. at 649-50.  In a March 1969 rating decision, the regional

office (RO) discussed the appellant's psychiatric treatment and schizophrenic reaction diagnosis

under the heading "NP."  R. at 607.  The appellant was awarded service-connected disability

compensation for "schizophrenic reaction, undifferentiated type."  R. at 607-08.  A 30% disability

rating was assigned, effective October 1, 1968.  Id.  In June 1969, the appellant submitted a

Statement in Support of Claim wherein he requested a "review of [his] disability" because he felt that

he was "more than 30% disabled."  R. at 599.  There is nothing in the record indicating that VA

responded to that statement or reconsidered the appellant's rating.

In October 2007, the appellant requested an increased disability rating for his psychiatric

disability.  R. at 498-500.  He was afforded a VA compensation and pension (C&P) examination for

mental disorders in December 2007.  R. at 482-87.  The appellant was diagnosed with chronic,

moderately severe PTSD, depressive disorder secondary to PTSD, and schizophrenia.  R. at 486. 

The examiner noted that the appellant's schizophrenia was in "full remission."  Id.  The examiner

opined that "it is likely that the behaviors seen in the hospitals in Vietnam, Japan, Oakland[,] and

Waco were the beginnings of PTSD, although that disorder was not well-documented and defined

at that time."  R. at 487.  During a mental health evaluation in March 2008, the examiner stated that

the appellant had been experiencing PTSD symptoms since his time in Vietnam and reiterated that

the in-service diagnosis of schizophrenia "is not a current thought as to what the true diagnosis was."

R. at 444-45 (referring to December 2007 examination report).

In March 2008, the appellant submitted a claim for entitlement to disability compensation

for PTSD.  446-80.  The appellant underwent a VA PTSD assessment in May 2008.  R. at 430-32. 

The examiner stated that he fully agreed with the conclusion in the December 2007 examination

report that the appellant's psychiatric symptoms in service represented the onset of his PTSD.  R. at
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432.  The examiner suggested that the diagnosis of undifferentiated schizophrenic psychosis should

"be expunged from [the appellant's] records and replaced with PTSD."  Id.

In September 2008, the RO awarded the appellant service-connected benefits for "[PTSD]

with depressive disorder and history of schizophrenia."  R. at 389-407.  The RO stated that the

appellant's service-connected PTSD was "combined" with his service-connected schizophrenia.  R.

at 405.  The combined condition was rated 70% disabling, effective October 25, 2007, the date of

the appellant's claim for an increased rating for his service-connected schizophrenia.  R. at 404-05.

The appellant submitted a Notice of Disagreement (NOD) in December 2008 in which he

argued that his effective date for his PTSD award should be August 1968 and that his 1968

schizophrenia diagnosis was incorrect and should have been PTSD.  R. at 357.  The appellant was

afforded another VA C&P examination in February 2009.  R. at 227-34.  The examiner stated:

"Based on [his] review of the service medical records and the medical records from 1968 and 1969,

just following [the appellant's] military service, [the examiner] believe[d] it is very possible that [the

appellant] was misdiagnosed as having schizophrenia and that the condition may have been what we

now call [PTSD].  R. at 228.

In a February 2009 statement, the appellant reported that the had "battled the effects of

[PTSD]" since 1968 and was not able to work because of his condition.  R. at 215.  In March 2009,

the appellant was awarded a total disability rating based on individual unemployability (TDIU),

effective November 11, 2008.  R. at 201-10.  The RO issued a Statement of the Case (SOC) in July

2009 regarding the effective date for the appellant's service-connected PTSD.  R. at 173-200.  The

appellant perfected his appeal to the Board.  R. at 169-72.

The appellant testified at a hearing before the Board in June 2011.  R. at 118-28.  The

appellant stated that he feels that he was 100% disabled since his discharge from service.  R. at 121. 

The Board issued a decision in September 2011 denying an earlier effective date for the appellant's

PTSD.  R. at 110-17.

On appeal to this Court, the parties filed a joint motion for remand (JMR).  R. at 82-86.  In

the JMR, the parties agreed that the Board should determine whether the appellant's June 1969 letter

constituted a valid NOD with the March 1969 rating decision.  Id.  The parties also asked the Board
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to clarify whether the appellant's service-connected disability is characterized by both schizophrenia

and PTSD.  Id.  The Court granted the parties' JMR in March 2012.  R. at 81.

The Board issued its decision on remand in November 2012.  R. at 61-66.  The Board found

that the appellant's June 1969 correspondence was a valid NOD with the March 1969 rating decision

and that "the matter of entitlement to increased ratings for the [appellant's] variously diagnosed

psychiatric disability is in appellate status."  R. at 64.  The Board remanded the appellant's increased

rating claim for the RO to issue an SOC regarding that issue.  R. at 64-65.  The Board found that the

appellant's claim for an earlier effective date for his award of service connection for PTSD is

inextricably intertwined with the remanded matter and, therefore, deferred a decision regarding the

effective date for the PTSD award.  R. at 65.

The RO issued an SOC in November 2013.  R. at 35-57.  The RO identified the issue on

appeal as "[e]valuation of schizophrenic reaction, undifferentiated type evaluated as 30 percent

disabling from October 1, 1968."  R. at 37.  The RO reviewed all the evidence of record to determine

whether, at any time from October 1968, the appellant was entitled to an increased disability rating

for his psychiatric condition.  Id.  The RO continued the appellant's 30% disability rating from

October 1968 and 10% disability rating from February 1974, and noted that his current disability was

now considered PTSD and was rated 70% disabling from October 2007.  R. at 55.

In December 2013, the appellant submitted his Substantive Appeal to the Board on a VA

Form 9, "Appeal to the Board of Veterans' Appeals."  R. at 31-33.  The appellant checked Box 9 B

that indicates "I have read the statement of the case and any supplemental statement of the case I

received.  I am only appealing these issues" and listed "entitlement to an earlier effective date" as the

issue he was appealing.  R. at 31.  The appellant further stated "I have no quarrel with my rating, as

I am 100% disabled due to unemployability, which has become permanent.  All I am asking for is

an earlier effective date due to my filing a Notice of Disagreement on March 3, 1969."  Id.

In the August 22, 2014, decision here on appeal, the Board identified the issue on appeal as

"[e]ntitlement to an effective date prior to October 25, 2007, for the award of service connection for

[PTSD]."  R. at 3.  Regarding the appellant's claim for an increased rating based on his July 1969

NOD, the Board found that the appellant "has not perfected his appeal of the issue of entitlement to
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a higher disability rating for a psychiatric disability, to include schizophrenia and PTSD."  R. at 5. 

This appeal followed. 

II.  ANALYSIS

Appellate review of an RO decision is initiated by the filing of an NOD and completed by

a Substantive Appeal after the Secretary has issued an SOC.  See 38 U.S.C. § 7105(a). "The

[Substantive A]ppeal should set out specific allegations of error of fact or law, such allegations

related to specific items in the [S]tatement of the [C]ase. The benefits sought on appeal must be

clearly identified."  38 U.S.C. § 7105(d)(3).  "[Q]uestions as to timeliness or adequacy of [a

Substantive Appeal] shall be determined by the Board."  Id.  "[T]he Board is required to adjudicate

all issues reasonably raised by a liberal reading of the appellant's [S]ubstantive [A]ppeal, including

all documents and oral testimony in the record prior to the Board's decision."  Brannon v. West,

12 Vet.App. 32, 34 (1998); see also 38 C.F.R. § 20.202 (2015) ("The Board will construe . . .

arguments [raised in a Substantive Appeal] in a liberal manner for purposes of determining whether

they raise issues on appeal.").  The Court reviews de novo whether a document is a Substantive

Appeal.  Gibson v. Peake, 22 Vet.App. 11, 15 (2007).

The appellant argues that the Board erred in finding that the appellant did not perfect his

appeal of the issue of a higher disability rating for his service-connected psychiatric disability. 

Appellant's Brief (Br.) at 12-15.  The Secretary asserts that the appellant's argument "is nothing more

than a disagreement with the Board's interpretation of the evidence and a post-hoc attempt to

convince the Court that the evidence could have been interpreted differently."  Secretary's Br. at 12. 

The Secretary argues that although the appellant offers a plausible alternative interpretation of his

statement in his Form 9, the appellant has not shown that the Board "clearly erred" or had "no

plausible basis" to interpret the Form 9 the way it did.  Id.  The appellant maintains that the Board

had a duty to sympathetically read the appellant's Substantive Appeal and, in failing to do so, the

Board failed to properly apply the law.  Reply Br. at 1.

As noted above, whether a document is a valid Substantive Appeal is a question of law that

the Court reviews de novo.  Gibson, 22 Vet.App. at 15.  Accordingly, the Secretary's assertions that
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the appellant has not met his burden are entirely without merit.  Moreover, the Court agrees with the

appellant that the only plausible interpretation of the appellant's Form 9, particularly in light of the

Board's obligation to construe a Substantive Appeal liberally, is that it was his intention to appeal

the issue of "'an earlier effective date' for his 100 percent rating."  Appellant's Br. at 14.

The Board relied on the appellant's statements that the has "no quarrel" with his disability

rating because he was currently in receipt of TDIU and was only seeking an earlier effective date due

to his filing an NOD in March 1969 to conclude that "the only issue on appeal is entitlement to an

earlier effective date for service connection for PTSD."  R. at 5.  However, when the appellant's

statement is read in context, it is clear that although the appellant is satisfied with his current 100%

disability rating, he was seeking a higher disability based on his 1969 NOD, i.e., a disability rating

greater than 30% from 1968.  R. at 31.  Although he used a term of art – earlier effective date – it

is evident by his referral to the 1969 NOD that he was not merely seeking an earlier effective date

for the award of service connection for PTSD, but that he was seeking a higher disability rating prior

to 2008 or, stated another way, an earlier effective date for his 100% disability rating.  Id.  Moreover,

the appellant identified the 1969 NOD as the basis for his claim, and, as the Board found in its

November 2012 decision, that NOD placed "the matter of entitlement to increased ratings for the

[appellant's] variously diagnosed psychiatric disability . . . in appellate status."  R. at 64.

Beyond the Board's faulty analysis, a review of the record further supports the appellant's

assertion that his Form 9 demonstrated his intent to seek an earlier effective date of his 100%

disability rating.  After the Board determined that the appellant had filed a valid NOD with the

March 1969 rating decision, the Board remanded the appellant's claim for the RO to issue an SOC

"with respect to his claim for increased ratings for his service-connected variously diagnosed

psychiatric disabilities."  R. at 65.  The only issue identified in the SOC issued thereafter was

"[e]valuation of schizophrenic reaction, undifferentiated type evaluated as 30 percent disabling from

October 1, 1968."  R. at 37.  Accordingly, it was unreasonable for the Board to conclude that the

Form 9 the appellant submitted in response to that SOC was intended to limit his appeal to the

assignment of an effective date for the appellant's PTSD award.  Rivera v. Shinseki, 654 F.3d 1377,

1381 (Fed. Cir. 2011) (where the SOC identified only one issue on appeal, all that is required to
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perfect an appeal to the Board is that the veteran make clear that he disagrees with the RO's

conclusion); see also Comer v. Peake, 552 F.3d 1362, 1369 (Fed. Cir. 2009) ("The VA disability

compensation system is not meant to be a trap for the unwary, or a stratagem to deny compensation

to a veteran who has a valid claim, but who may be unaware of the various forms of compensation

available to him.").

Moreover, "VA's own regulations, let alone a veteran friendly, non-adversarial process, do

not permit the Board ab initio to dismiss certain issues within an appeal without first affording the

appellant . . . notice of the Board's perceived defect in the Substantive Appeal created by a claimant's

response on the Form 9 and an opportunity to present argument and/or evidence on the issue of the

adequacy of the Substantive Appeal."  Evans v. Shinseki, 25 Vet.App. 7, 14-15 (2011) (citing

38 C.F.R. § 20.101(d)).

The Court finds, on de novo review, that the appellant's December 2013 Form 9 was a valid

Substantive Appeal with respect to the issue of his claim for increased ratings for his service-

connected variously diagnosed psychiatric disabilities, relating back to his original award of benefits

for a psychiatric disability on October 1, 1968.  Accordingly, the Court will reverse the Board's

determination that the issue was not in appellate status and remand the matter for the Board to

adjudicate the issue on the merits.  The Court finds the issue of an earlier effective date for the award

of service connection for PTSD inextricably intertwined with the increased-rating issue.  Henderson

v. West, 12 Vet.App. 11, 20 (1998) ("[W]here a decision on one issue would have a 'significant

impact' upon another, and that impact in turn 'could render any review by this Court of the decision

[on the other claim] meaningless and a waste of judicial resources,' the two claims are inextricably

intertwined." (quoting Harris v. Derwinski, 1 Vet.App. 180, 183 (1991))).  The Court will therefore

vacate the Board's decision in that regard and remand that matter for adjudication together with the

increased-rating claim.  Id. 

In pursuing the matters on remand, the appellant is free to submit additional evidence and

argument on the remanded matters, and the Board is required to consider any such relevant evidence

and argument.  See Kay v. Principi, 16 Vet.App. 529, 534 (2002) (stating that, on remand, the Board

must consider additional evidence and argument in assessing entitlement to benefit sought);
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Kutscherousky v. West, 12 Vet.App. 369, 372-73 (1999) (per curiam order).  The Court has held that

"[a] remand is meant to entail a critical examination of the justification for the decision."  Fletcher

v. Derwinski, 1 Vet.App. 394, 397 (1991).  The Board must proceed expeditiously, in accordance

with 38 U.S.C. § 7112 (requiring Secretary to provide for "expeditious treatment" of claims

remanded by the Court).

III.  CONCLUSION

After consideration of the appellant's and the Secretary's pleadings, and a review of the

record, the Board's August 22, 2014, decision finding the appellant failed to perfect an appeal as to

his claim for an increased rating for his service-connected variously diagnosed psychiatric disabilities

is REVERSED; the Board's denial of an effective date prior to October 25, 2007, for the appellant's

service-connected PTSD is VACATED; and the matters are REMANDED for further proceedings

consistent with this decision.

DATED:  January 6, 2016

Copies to:

Robert V. Chisholm, Esq.

VA General Counsel (027)
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