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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

NO. 15-0112(E)

GORDON A. GRAHAM, PETITIONER,

V.

ROBERT A. MCDONALD,
SECRETARY OF VETERANS AFFAIRS, RESPONDENT.

Before DAVIS, Judge.

MEMORANDUM DECISION

Note: Pursuant to U.S. Vet. App. R. 30(a),
this action may not be cited as precedent.

Before the Court is the petitioner Gordon A. Graham's June 15, 2015, application for an

award of $3,907.74 in attorney fees and expenses pursuant to the Equal Access to Justice Act

(EAJA), 28 U.S.C. § 2412(d).  For the reasons set forth below, the Court will deny Mr. Graham's

EAJA application.

I.  ANALYSIS

To establish eligibility for an EAJA award, an appellant's application must be filed within

30 days after final judgment and contain (1) a showing that the appellant is a prevailing party, (2)

an assertion that the appellant's net worth does not exceed $2,000,000, (3) an allegation that the

Secretary's position was not substantially justified, and (4) an itemized statement of the fees and

expenses sought.  See 28 U.S.C. § 2412(d)(1)(A), (1)(B), (2)(B); Scarborough v. Principi, 541 U.S.

401, 407-08 (2004); Owens v. Brown, 10 Vet.App. 65, 66 (1997).  Here, the Secretary disputes only

Mr. Gordon's prevailing-party status.  

A party seeking EAJA fees has the burden of demonstrating prevailing-party status.  See

Weierbach v. West, 12 Vet.App. 486, 487 (1999).  An appellant is considered a prevailing party upon

either "(1) the ultimate receipt of a benefit that was sought in bringing the litigation, i.e., the award



of a benefit, or (2) a court remand predicated upon administrative error."  Zuberi v. Nicholson, 19

Vet.App. 541, 544 (2006); see Sumner v. Principi, 15 Vet.App. 256, 264 (2001) (en banc), aff'd sub

nom. Vaughn v. Principi, 336 F.3d 1351 (Fed. Cir. 2003) ("[A] remand does not constitute 'some

relief on the merits' unless that remand is predicated upon administrative error."); see also Briddell

v. Principi, 16 Vet.App. 267, 271-72 (2002) (concluding that there must be explicit connection

between asserted error and Court's disposition).  Prevailing-party status may not be established using

the "catalyst theory," that is, where a lawsuit brings about a voluntary change in the defendant's

conduct.  See Buckhannon Bd. and Care Home, Inc. v. W. Va. Dep't of Health and Human Res., 532

U.S. 598, 604-10 (2001) (holding that the "catalyst theory" does not confer prevailing-party status

on a plaintiff); Brickwood Contractors, Inc. v. United States, 288 F.3d 1371, 1379 (Fed. Cir. 2002)

(holding that "catalyst" test cannot serve as basis for attorney-fee awards under the EAJA); Thayer

v. Principi, 15 Vet.App. 204, 211 (2001) (holding that "catalyst" test not available for achieving

prevailing-party status in this Court).

In the decision underlying this EAJA application, the Court denied the petition for

extraordinary relief in the nature of a writ of mandamus on the basis that Mr. Graham failed to

demonstrate that he had a clear and undisputable right to the writ.  Graham v. McDonald, No. 15-

0112, 1995 WL 1285357,  at *2 (Vet.App. Mar. 20, 1995).  The Court found that VA had granted

in part the relief requested by Mr. Graham and he had otherwise failed to demonstrate that VA

refused to act.  Specifically, the Court noted that VA awarded benefits for porphyria cutanea tarda

(PCT) and special monthly compensation (SMC), requested medical examinations for claims for

cryoglobulinemia and fibromyalgia,  certified the appeal for independent living program (ILP)1

benefits for a greenhouse to the Board of Veterans' Appeals, and explained that Mr. Graham's claims

file would be sent to his attorney when it is available for scanning.  The Court determined that there

was no basis on which to grant the extraordinary relief sought, and therefore Mr. Graham received

no relief from the Court. 

Mr. Graham contends that he is a prevailing party because, although the Court denied his

petition for extraordinary relief in the nature of a writ of mandamus, he substantially prevailed on

 Mr. Graham's EAJA application states that VA granted benefits for cryogobulinemia and fibromyalgia as1

secondary to service-connected hepatitis C.  See Petitioner's Application for Attorney Fees and Expenses (Appl.) at 2.
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essentially every issue presented in his petition.  See Appl. at 1-2.  This argument, however, is

nothing more than an expression of the "catalyst theory" of showing prevailing-party status, which

cannot form the basis for an EAJA award.  See Buckhannon Bd. and Care Home, Inc., Brickwood

Contractors, Inc., and Thayer, all supra.  Accordingly, Mr. Graham has not demonstrated prevailing-

party status, and consequently, his application for attorney fees will be denied. 

II.  CONCLUSION

Based on the foregoing, the Court DENIES Mr. Graham's EAJA application in the amount

of $3,907.74.

DATED: February 25, 2016  

Copies to:

Robert P. Walsh, Esq.

VA General Counsel (027)
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