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In Re Gordon A. Graham, Petition for Extraordinary Relief, 15-0112 (E)

MOTION OF APPELLANT
FOR A PANEL DECISION

Pursuant to U.S. Vet. App. Rules 35 (b), Petitioner, Gordon A. Graham,  respectfully

moves this Court for a panel review of the memorandum decision dated February 25, 2016,

(Davis, J.), which denied fees under Equal Access to Justice Act (EAJA) for the Petitioner in the

amount of $3,907.74.

As indicated in the Petition and the subsequent motion for fees under EAJA, Petitioner

sought a writ because this Court has no viable mechanism for enforcement of it’s orders other

than to suffer years of delay and return to the court in a new appeal.

The Petitioner is in ill health and brought his petition in an effort to have the Order dated

April 23, 2013, granting the Joint Motion for Partial Remand in docket 12-1980 enforced.

There is no system of superintending control by this Court.  Perhaps the orders granting

Joint Motions for Remand and Joint Motions for Partial Remand should include language

permitting motions for enforcement.

In the alternative a rule which permits such motion practice would benefit the veterans

and serve judicial economy.

That is not the reality that confronted the Petitioner and others so situated.  After many

months of delay and frustration he brought his Petition for relief in the form of a Writ of

Mandamus.  This was simply an effort to enforce the Order of this Court dated April 23, 2013, in

12-1980.  The Secretary responded by granting every demand set forth in the Petition.
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The Petitioner argues that on these facts (EAJA motion following a mandamus petition)

that the rule in Buckhannon Bd. and Care Home, Inc. v. W. Va. Dep't of Health and Human Res.,

532 U.S. 598, 604-10 (2001) (holding that the "catalyst theory" does not confer prevailing-party

status on a plaintiff), is not for broad application.  Here the Petitioner was seeking enforcement

of a final order of this Court.  That fact is due further consideration.

In this matter the Secretary had taken almost all of the actions requested by the Petitioner

by the time the Court dismissed the Petition on March 20, 2015.  Whether the Court deems the

Petition to be moot and dismisses it, or as here the Petition is denied, the Petitioner is entitled to

seek fees under EAJA.   But for the inaction of the Secretary the Petitioner would not have been

forced to go to the expense and aggravation of the preparation and filing of his Petition for

Extraordinary Relief.  The Petitioner could wait and watch or he could act.  He chose action

rather than to perish while watching his mailbox.   The inaction of the Secretary after the JMPR

in 12-1980 was the direct cause of the expense to the Petitioner and is precisely the type of

expenses that the EAJA was intended to reimburse.

The question of whether Buckhannon, supra, is for broad application in Mandamus

actions is worthy of additional consideration by a panel of this Court.  Not only does this appear

to be a matter of first impression, it is also a matter subject to repetition but which has evaded

proper review by this Court.
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CONCLUSION

Petitioners that have sought enforcement of orders of this Court and that have been

granted relief by the actions of the Court and or the Secretary should have their EAJA petitions

evaluated on a case by case basis.  On the facts in this matter the motion for fees should have

been granted.

For the reasons set forth above the Petitioner, by this motion, requests that a panel review

of this matter be conducted.

 /s/ ROBERT P. WALSH                                  Date: March 2, 2016
Robert P. Walsh-Michigan Bar P-42833
Attorney for Claimant-Appellant
Law Office of Robert P. Walsh
Two West Michigan Avenue
Suite 301
Battle Creek, Michigan 49017

Telephone  (269) 962-9693
Telecopier (269) 962-9592
E-mail: rpwalsh@SBCglobal.net
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CERTIFICATE OF ELECTRONIC FILING

I, Robert P. Walsh, hereby certify that I have

1.  Filed this document using the Electronic Filing System of the U.S. Court of Appeals
for Veterans Claims which will automatically send it to counsel for the Respondents,

Mr. Mark M. McNabb
Office of General Counsel (027C)
U.S. Department of Veterans Affairs
810 Vermont Avenue, N.W.
Washington, D.C. 20420

Telephone (202) 632-7109

And; 

2.  I have mailed a copy of this document to the Petitioner by first class mail at his
address of record.

/s/ Robert P. Walsh Date: March 2, 2016 
Robert P. Walsh-Michigan Bar P-42833
Attorney for Claimant-Petitioner 

Law Office of Robert P. Walsh
Two West Michigan Avenue
Suite 301
Battle Creek, Michigan 49017

Telephone (269) 962-9693
Telecopier (269) 962-9592
E-Mail: rpwalsh@SBCglobal.net
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