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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

NO. 12-0691

RAYMOND L. ALLEY, APPELLANT,

V.

ERIC K. SHINSEKI,
SECRETARY OF VETERANS AFFAIRS, APPELLEE.

Before PIETSCH, Judge.

MEMORANDUM DECISION

Note: Pursuant to U.S. Vet. App. R. 30(a),
this action may not be cited as precedent.

PIETSCH, Judge:  The appellant challenges, pro se, a January 26, 2012, decision of the

Board of Veterans' Appeals (Board) that denied entitlement to disability compensation based on

service connection for a left foot disability, based primarily on a finding that an in-service foot injury

was not incurred in the line of duty.  This appeal is timely and the Court has jurisdiction pursuant

to 38 U.S.C. §§ 7252(a) and 7266(a).  Single-judge disposition is appropriate because the issue is

of "relative simplicity" and "the outcome is not reasonably debatable."  Frankel v. Derwinski,

1 Vet.App. 23, 25-26 (1990).  For the reasons set forth below, the Court will vacate and remand the

Board's January 2012 decision for further proceedings consistent with this decision.

The Board remanded a claim of entitlement to non-service-connected disability pension. 

R. at 4, 12-14.  That claim is not before the Court because it is not the subject of a final Board

decision.  See Howard v. Gober, 220 F.3d 1341, 1344 (Fed. Cir. 2000) (Board remand does not

constitute a final decision that may be appealed); Breeden v. Principi, 17 Vet.App. 478 (2004).

The Board referred to the VA regional office (RO) the issues of entitlement to service

connection for post-traumatic stress disorder, a right foot disability, and a heart disability, and

entitlement to compensation for disabilities resulting from inadequate VA medical treatment.  The

Court therefore lacks jurisdiction to consider those issues on the merits.  See 38 U.S.C. § 7252(a)



(providing that the Court's jurisdiction is generally limited to review of final Board decisions);

Ledford v. West, 136 F.3d 776, 779 (Fed. Cir. 1998) (holding that “the court's jurisdiction is

premised on and defined by the Board's decision concerning the matter being appealed”); Link v.

West, 12 Vet.App. 39, 47 (1998) (“Claims that have been referred by the Board to the RO are not

ripe for review by this Court.").

I.  BACKGROUND

The record of proceedings before the Court (record of proceedings) reflects the following

pertinent claim history.  The appellant served on active military duty in the U.S. Army from

November 1960 to October 1963.  Record (R.) at 454.  His specialty title is listed as "cook."  Id.  

On May 14, 1962, the appellant was sentenced by summary court martial for being absent

without leave (AWOL).  R. at 395-96.  The sentence involved a reduction in rank, forfeiture of $50,

and confinement for 30 days.  Id.   However, confinement for 30 days was suspended for one month

unless sooner vacated.  Id.  During the period of suspended confinement, pass privileges were to be

requested by the appellant and approved by the commanding officer.  Id.

On May 29, 1962, the appellant was involved in an off-base motorcycle accident in Oahu,

Hawaii, while returning to his duty station at Schofield Barracks.  R. at 20-21, 25, 386-96.  He was

treated at the U.S. Army Tripler General Hospital for various injuries, including an injury to his left

ankle.  R. at 395-97.  The appellant testified that he was, at the time of the accident, a cook and 

pastry chef, and was not required to sign-out on a pass when he left the base, due to his unusual and

varying duty hours.  R. at 21, see also R. at 70, 137-38.

On June 6, 1962, Captain Saylor Cameron was appointed by the Adjutant General to

investigate the circumstances of the accident.  R. at 386.  He was instructed to be guided by the

provisions of Army Regulation (AR) 600-140, as amended.  Id.  On June 11, Captain Robert G.

Wooleyhan, the appellant's commanding officer, issued (with approval of his commanding officer)

a statement of duty status on Form DA-2173, entitled "Statement of Medical Examination and Duty

Status."  Captain Wooleyhan found that the appellant was absent without authority at the time of the

accident because he had not requested a pass as required by his court martial sentence.  R. at 395-96. 

He further found that the appellant was "off duty" at the time of the accident and that his
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unauthorized absence did not materially interfere with the performance of his military duties.  R. at

395.

On June 14, 1962, Captain Cameron completed a report of investigation (Form DD-261). 

R. at 393.  The report indicated that the appellant was both absent without authority and not present

for duty at the time of the motorcycle accident.  Id.  The investigator found that the appellant's

motorcycle injury was "NOT IN THE LINE OF DUTY - NOT DUE TO OWN MISCONDUCT." 

R. at 393.  This finding was initially disapproved by battalion headquarters, which  substituted a

finding that the appellant was "In Line of Duty" because "AR 600-140 indicates that a person will

not be considered to be in a period of unauthorized absence for the purpose of Line of Duty

investigation because of a failure to 'signout' or to pick up his pass."  R. at 394.  However, that

finding was reversed by the Adjutant General, acting for the Secretary of the Army.   R. at 376-80,

383-84, 393-94.  The Adjutant General explained: "[The appellant] was under certain restriction and

was required to request a pass and obtain approval.  Since he did not comply with these specific

instructions, it is held by the Department of the Army that he was AWOL AND injury was incurred

not in line of duty - not due to own misconduct."  R. at 378, 394.

In December 2009, the appellant submitted an informal claim for service connection for a

left foot condition.  R. at 350.  The RO denied the claim in a July 2010 rating decision and the

appellant filed a Notice of Disagreement.  R. at 137-38, 180-85.  In March 2011, a decision review

officer issued a Statement of the Case continuing the denial, based on the Army's finding that the

appellant's motorcycle injuries were not incurred in the line of duty.  R. at 72-88.  The appellant

perfected his appeal to the Board in March 2011.  R. at 70-71.

In the decision on appeal, the Board denied entitlement to service connection for a left foot

disability resulting from the May 1962 motorcycle accident.  The Board determined that the

appellant was not eligible for disability compensation on that basis because the accident and resulting

injuries were not incurred in the line of duty.  The Board found that the preponderance of the

evidence demonstrated that (1) the appellant was AWOL at the time of the motorcycle injury and

(2) his absence materially interfered with the performance of his military duty.  R. at 5, 10; see

38 U.S.C. § 105(b); 38 C.F.R. § 3.1(m) (2012).  The Board also found that there was no evidence
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that the appellant's left foot disability was incurred as the result of any other in-service event and

therefore denied the claim.  R. at 5, 11.

Before the Court, the appellant challenges the Board's findings that he was AWOL at the time 

of the May 1962 motorcycle accident and that his absence materially interfered with the performance

of his military duty.  The Secretary urges the Court to affirm the Board's decision.

II. ANALYSIS

Establishing service connection generally requires medical or, in certain circumstances, lay

evidence of:  (1) a current disability; (2) an in-service incurrence or aggravation of a disease or

injury; and (3) a nexus between the claimed in-service disease or injury and the present disability. 

See Davidson v. Shinseki, 581 F.3d 1313 (Fed. Cir. 2009); Hickson v. West, 12 Vet.App. 247, 253 

(1999); Caluza v. Brown, 7 Vet.App. 498, 506 (1995), aff'd per curiam, 78 F.3d 604 (Fed. Cir. 1996)

(table).

In addition, eligibility for disability compensation requires a finding that the in-service

disease or injury was incurred or aggravated "in line of duty" during a period of active duty service. 

38 U.S.C. § 1110.  Congress has defined several circumstances in which the line of duty requirement

is not met.  As relevant to the instant case, the statute provides:  "The requirement for line of duty

will not be met if it appears that at the time the injury was suffered or disease contracted the person

on whose account benefits are claimed . . . was . . . absenting himself or herself without leave

materially interfering with the performance of military duties."  38 U.S.C. § 105(b); see also

38 C.F.R. § 3.1(m).  

"A service department finding that injury, disease or death occurred in line of duty will be

binding on [VA] unless it is patently inconsistent with the requirements of laws administered by

[VA]."  Id.  However, VA does not consider itself bound by a negative line of duty finding by the

service department.  The Veterans Benefits Administration Adjudication Procedures Manual Rewrite

(M21–1MR) requires "a formal favorable or unfavorable VA determination, as to line of duty, if the

service department . . . holds the disability or death to be not in the line of duty."  M21–1MR, pt. III,

subpt., v, ch. 1, §§ D-19-d (pp. 1-D-16-17) (emphasis added); see also M21–1MR, pt. III, subpt., v,

ch. 1, §§ D-19-c (pp. 1-D-15) ("A line-of-duty determination is not required [where] a service
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department makes a formal or informal determination that a disability or death was incurred in the

line-of-duty") (emphasis in original).

The applicable VA criteria for a negative line of duty finding are different from the military

criteria.  Specifically, Army regulations in 1962 provided that a negative line of duty determination

required substantial evidence that an injury or disease was "[i]ncurred or contracted during a period

of unauthorized absence."  AR 600-140, para. 16 (1962).  Army regulations further provided that "a

period of unauthorized absence" was established when a service member "voluntarily absented

himself from his unit or organization or place of duty without proper authority, or was absent from

a scheduled duty or restriction, at the time the injury or disease was incurred."  Id. at para. 20

(emphasis in original).  Applicable VA regulations, however, require a finding that the claimant was

"absent without leave which materially interfered with the performance of military duty."  38 C.F.R.

§ 3.1(m)(1).  Thus, the VA regulations applicable in this case, unlike the 1962 military regulations,

require a finding that the claimant's absence materially interfered with the performance of his duty.

The Board must provide a statement of the reasons or bases for its determination, adequate

to enable an appellant to understand the precise basis for its decision, as well as to facilitate review

in this Court.  See 38 U.S.C. § 7104(d)(1); Allday v. Brown, 7 Vet.App. 517, 527 (1995); Gilbert v.

Derwinski, 1 Vet.App. 49, 56-57 (1990).  To comply with this requirement, the Board must analyze

the credibility and probative value of the evidence, account for the evidence it finds persuasive or

unpersuasive, and provide the reasons for its rejection of any material evidence favorable to the

claimant. Caluza, 7 Vet.App. at 506.

The appellant challenges the Board's determination that his motorcycle accident injuries were

not incurred in the line of duty.  Specifically, the appellant contests the Board's findings that he was

absent without leave and that such absence materially interfered with the performance of his military

duty.  With respect to the latter finding, the Board explained:

With respect to whether the Veteran's absence materially interfered with the
performance of military duty, the evidence supports that the Veteran was on duty
when he left base and there was a logical expectation that he may have to participate
in military duties. As such, the Veteran was absent without leave which materially
interfered with the performance of his military duty.
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R. at 10.  The Court finds that this determination lacks adequate reasons or bases because the Board

failed to discuss favorable evidence contained in the June 1962 Statement of Medical Examination

and Duty Status.  Therein, the appellant's commanding officer indicated in section 30 that the

appellant "was off duty" at the time of the accident.  R. at 395.  The officer also checked a "no" box

in section 21, as to whether the appellant's absence without leave materially interfered with his

performance of military duty.  Id.  The Board's failure to discuss this evidence renders its discussion

inadequate.  See Gutierrez v. Principi, 19 Vet.App. 1, 9 (2004) (the Board's reasoning is flawed when

it fails to discuss adequately evidence in support of a claim); Thompson, 14 Vet.App. at 188 (the

Board must provide an adequate statement of reasons or bases “for its rejection of any material

evidence favorable to the claimant”); Caluza, 7 Vet.App. at 506 (same); see also Allday 7 Vet.App.

at 527 (the Board's statement “must be adequate to enable a claimant to understand the precise basis

for the Board's decision, as well as to facilitate review in this Court”).  

The Court does not find this error nonprejudicial on the basis of the Army's investigative

conclusion that the appellant's motorcycle accident did not occur in the line of duty because, as

discussed  above, that determination did not require, and the record of proceedings does not reflect,

any investigative finding as to whether the appellant's absence materially interfered with the

performance of his military duties. 

The Court notes that the Board appeared to find that the appellant's absence constituted

material interference with his duties per se because he was on duty when he left base without

permission.  Although the Court need not address here the propriety of such a finding, the Board may

wish to consider, in addition to the favorable evidence noted above and any other favorable evidence

of record, whether such a finding is consistent with the plain language of the statute and regulation,

which require a finding not simply as to interference with military duties but whether any such

interference is "material."  38 U.S.C. § 105(b); 38 C.F.R. § 3.1(m).

Given the Court's disposition, the Court will not consider the appellant's other assignments

of error with regard to the Board's negative line of duty determination.  See Best v. Principi,

15 Vet.App. 18, 20 (2001) (“A narrow decision preserves for the appellant an opportunity to argue

those claimed errors before the Board at the readjudication, and, of course, before this Court in an

appeal, should the Board rule against him.”).  On remand, the appellant is free to submit additional
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evidence and argument on the remanded matter and the Board is required to consider any such

relevant evidence and argument.  See Kay v. Principi, 16 Vet.App. 529, 534 (2002) (stating that, on

remand, the Board must consider additional evidence and argument in assessing entitlement to

benefit sought); Kutscherousky v. West, 12 Vet.App. 369, 372–73 (1999) (per curiam order).  The

Court has held that “[a] remand is meant to entail a critical examination of the justification for the

decision.”  Fletcher v. Derwinski, 1 Vet.App. 394, 397 (1991). The Board must proceed

expeditiously, in accordance with 38 U.S.C. § 7112 (requiring the Secretary to provide for

“expeditious treatment” of claims remanded by the Court).

III.  CONCLUSION 

Upon consideration of the foregoing analysis, the record of proceedings, and the filings of

the parties, the January 26, 2012, Board decision is VACATED and the matter is REMANDED for

further proceedings consistent with this decision.

DATED: June 28, 2013

Copies to:

Raymond L. Alley

VA General Counsel (027)
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