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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

NO. 07-3553

JOEL L. GOPAN, APPELLANT,

V.

ERIC K. SHINSEKI,
SECRETARY OF VETERANS AFFAIRS, APPELLEE.

Before GREENE, Chief Judge.

MEMORANDUM DECISION

Note:  Pursuant to U.S. Vet. App. R. 30(a), 
this action may not be cited as precedent.

GREENE, Chief Judge: Veteran Joel L. Gopan appeals two separate August 22, 2007,

decisions of the Board of Veterans' Appeals (Board).  The first decision denied an effective date

earlier than February 12, 2001, for VA service connection for short bowel syndrome and a rating of

total disability based on individual unemployability (TDIU).  The second decision determined that

there was no clear and unmistakable error (CUE) in a July 6, 1971, Board decision denying service

connection for a post-operative abdominal condition.  Record (R.) at 1-8, 10-19.  Mr. Gopan argues

that the 2007 Board erred in determining that the 1971 Board was not bound by the U.S. Army's

March 1969 determination that his abdominal injury was incurred in the line of duty.  Single-judge

disposition is appropriate.  See Frankel v. Derwinski, 1 Vet.App. 23, 25-26 (1990).  On July 31,

2009, the Court erroneously issued a decision in this case that will now be revoked and this decision

will issue in its stead.  For the reasons set forth below, the Board's August 2007 decision regarding

CUE will be reversed.  The Board's decision regarding the effective date for service connection will

be vacated and the matter remanded to the Board for assignment of an effective date consistent with

this decision.
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I.  BACKGROUND

Mr. Gopan served honorably in the U.S. Army National Guard (ARNG) and was on active

duty for training from February 2, 1969, to March 14, 1969, and from April 22, 1969, to May 2,

1969.  See R. at 2, 31, 48.  While not on active duty status, in April 1967, Mr. Gopan underwent an

appendectomy and closure of small bowel fistula.  R. at 37.  On February 4, 1969, Mr. Gopan was

hospitalized with fistulas in the small bowel and colocutaneous and regional enteritis.  R. at 23.  He

underwent surgery for those conditions on February 13, 1969, and remained hospitalized until

March 14, 1969.  R. at 23, 26.   Mr. Gopan was subsequently discharged from service because of his

disability and the service department designated that his injury occurred in the line of duty.  See R. at

59, 80.  

In July 1970, Mr. Gopan claimed service connection for his abdominal condition.  R. at 31-

34.  A VA regional office (RO) denied the claim in October 1970 (R. at 52), and Mr. Gopan

appealed (R. at 54).  In March 1971, Mr. Gopan testified before the Board that while in service he

slipped on some ice when unloading equipment and that he fell on his stomach.  R. at 68.  He stated

that he then noticed that his "incision had opened up and started draining juices."  Id.  He also

recounted his in-service surgery and hospitalization.  Id.  In July 1971, the Board denied service

connection for an abdominal condition.  R. at 79-82.  Although the service department had assigned

a line of duty determination to Mr. Gopan's disability, the Board concluded that it was "patently

inconsistent" with the law administered by VA to hold that Mr. Gopan's old adhesions and regional

entritis could have been aggravated during his few days of service, especially since there were no

new internal injuries found.  R. at 81.  Thus, the Board determined that Mr. Gopan had no in-service

injury while on active duty for training that would entitle him to benefits.  Id.  

In February 2001, Mr. Gopan sought to reopen his service-connection claim and submitted

a January 2001 private physician's statement that the majority of his symptoms would not have been

apparent had he not undergone surgery in February 1969.  R. at 84-85.  The RO denied reopening

of the claim (R. at 276), and on appeal, in a December 2004 decision, the Board determined that Mr.

Gopan had submitted new and material evidence to reopen his claim.  R. at 399-408.  The Board

remanded the matter for additional development and adjudication on the merits, including

reconsideration of the line of duty determination.  R. at 407.  In January 2005, the RO, after
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reviewing Mr. Gopan's ARNG service and 1969 hospital treatment records, determined that Mr.

Gopan's in-service injury was incurred in the line of duty.  R. at 417-18.   The RO found that based

on that evidence, Mr. Gopan's injury occurred on active duty, that he received medical treatment for

the injury and underlying complications by the military, and therefore that the provisions of § 3.1(m)

had been met for establishing entitlement to VA benefits.  R. at 418.  A March 2005 RO decision,

relying on the January 2005 RO's line of duty determination, awarded Mr. Gopan service connection

for short bowel syndrome, which the RO noted had been "previously claimed as appendicitis

operated with regional enteritis and abdominal fistula operated with ileo-transverse colostomy," and

assigned a 60% disability rating and a TDIU rating effective February 12, 2001.  R. at 442-47.  Mr.

Gopan appealed the effective date and asserted CUE in the 1971 Board decision.  R. at 449, 486. 

In two separate August 2007 decisions, the Board denied an effective date earlier than

February 12, 2001, and found no CUE in the July 6, 1971, Board decision that had denied service

connection for post-operative abdominal condition.  R. at 1-19.  This appeal followed.  

II.  LAW AND ANALYSIS

A.  CUE 

One method for establishing an earlier effective date is to show that a prior VA decision

contained CUE.  Section 3.105(a) of title 38, Code of Federal Regulations, provides in pertinent part:

"Previous determinations which are final and binding . . . will be accepted as correct in the absence

of [CUE].  Where evidence establishes such error, the prior decision will be reversed or amended."

See 38 U.S.C. § 5109A; Cook v. Principi, 318 F.3d 1334 (Fed. Cir. 2002) (en banc).  For CUE to

exist either (1) the correct facts in the record were not before the adjudicator or (2) the statutory or

regulatory provisions extant at the time were incorrectly applied. See Damrel v. Brown, 6 Vet.App.

242, 245 (1994).  In addition, "the error must be 'undebatable' and of the sort 'which, had it not been

made, would have manifestly changed the outcome at the time it was made.'"  Id. (quoting Russell v.

Principi, 3 Vet.App. 310, 313-14 (1992) (en banc)); see Bustos v. West, 179 F.3d 1378, 1380 (Fed.

Cir. 1999) (expressly adopting "manifestly changed the outcome" language of Russell, supra).  "In

order for there to be a valid claim of [CUE], . . . . [t]he claimant, in short, must assert more than a

disagreement as to how the facts were weighed or evaluated."  Russell, 3 Vet.App. at 313.  That is
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October 31, 1990, injuries or diseases resulting from a veteran's abuse of alcohol or drugs are explicitly excluded from

being considered as having occurred in the line of duty.  38 C.F.R. § 3.1(m) (2009).  
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because, "even where the premise of error is accepted, if it is not absolutely clear that a different

result would have ensued, the error complained of cannot be, ipso facto, clear and unmistakable."

Fugo v. Brown, 6 Vet.App. 40, 43-44 (1993).  The Court's review of a Board decision concerning

CUE is limited to deciding whether the Board's conclusion was "arbitrary, capricious, an abuse of

discretion, or otherwise not in accordance with law."  38 U.S.C. § 7261(a)(3)(A); see Russell,

3 Vet.App. at 315.  As part of that review, however, the Court reviews de novo whether an

applicable law or regulation was applied.  Joyce v. Nicholson, 19 Vet.App. 36, 42-43 (2005).  The

Court also reviews whether the Board's decision is supported by an adequate statement of reasons

or bases.  See 38 U.S.C. § 7104(d)(1); Russell, 3 Vet.App. at 315.

Applicable law at the time of the 1971 Board decision stated:

In line of duty means an injury or disease incurred or aggravated during a period of
active military, naval, or air service unless such injury or disease was the result of the
veteran's own willful misconduct. A service department finding that injury, disease
or death occurred in line of duty will be binding on the [VA] unless it is patently
inconsistent with the requirements of laws administered by [VA].

38 C.F.R. § 3.1(m) (1971) ; R. at 81.  The 1971 Board found:1

As to the line of duty issue, it is somewhat difficult to know just what the service had
in mind in assigning the line of duty "yes."  It may be that it was intended to mean
that the time spent in the hospital was good time.  In any event, it would be patently
inconsistent with the law administered by [VA] to hold that the old adhesions and
regional enteritis found in surgery could have been aggravated in two days of service
where there were no new internal injuries found.

R. at 81.  Mr. Gopan argues that the Board did not properly apply § 3.1(m) to the facts as they

existed at the time.  The Court, upon de novo review, agrees.  See Joyce, supra.  The 1971 Board's

conclusion that the Army's line of duty determination was incorrect was wholly inconsistent with the

evidence before it.  Indeed, in the Board-ordered January 2005 RO line of duty determination, the

RO, based on the same evidence and regulation that was before the 1971 Board, found that the facts

"clearly illustrate[d]" that (1) the original injury occurred on active duty, (2) surgery was required

and performed during Mr. Gopan's active duty status, (3) Mr. Gopan was entitled to service
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connection for residuals from that surgery.  R. at 418.  Thus, by determining Mr. Gopan's abdominal

injury occurred in the line of duty and awarding him service connection for that disability, which

they concede is the same injury that was under consideration in 1971, VA has essentially conceded

the matter of whether the evidence before the 1971 Board undisputably demonstrated that Mr.

Gopan's injury was incurred in the line of duty.  See 38 U.S.C. § 105(a) (presumption that injuries

or diseases acquired during active duty are incurred in the line of duty unless they result from a

person's own willful misconduct); see also Shedden v. Principi, 381 F.3d 1163, 1166 (Fed. Cir.

2004) (holding that 38 U.S.C. § 101(16) "makes clear that 'service-connected' means the same thing

as 'incurred in the line of duty'").  Accordingly, the 2007 Board's determination that there was no

CUE in the 1971 Board decision was arbitrary, capricious, an abuse of discretion, or otherwise not

in accordance with law.  See Russell, supra.  

Generally, the Court will not reverse a Board CUE denial where the Board did not address

an essential aspect of the CUE motion. The Court does not have the authority to engage in de novo

factfinding.  See Hensley v. West, 212 F.3d 1255, 1263 (Fed. Cir. 2000); Joyce 19 Vet.App. at 53-54.

However, "when it is clear, on the face of the decision being assailed for CUE, that the error alleged

did in fact occur and would manifestly have changed the outcome of the case, the Court will reverse,

rather than only vacate and remand, as to the [Board] decision."  Sondel v. West, 13 Vet.App. 213,

221 (1999); see Joyce, supra.  Here, although Mr. Gopan submitted new evidence to reopen his

claim in 2001, it is clear from the March 2005 RO decision, which was affirmed by the Board in

August 2007, that he was awarded service connection for his abdominal condition based solely on

the change in the line of duty determination.  R. at 444.  Indeed, the RO made no mention of the

private physician's statements Mr. Gopan submitted to reopen his claim.  Id.  Thus, it is clear that,

had the 1971 Board properly applied the law extant at the time of that decision requiring that the

service department's line of duty determination be binding unless "patently inconsistent" with the

requirements of VA laws, a grant of service connection would have resulted. A remand to the Board

to make the 1971 service-connection determination would, therefore, "serve only to fulfill a

procedural duty that would unnecessarily delay and burden agency resources." Sondel, supra.  

Accordingly, the Court will reverse the August 22, 2007, Board decision as to its denial of

CUE in the 1971 Board decision and remand the matter for the Board to determine an appropriate



6

disability rating and effective date.  The Court will vacate the August 2007 Board decision denying

an effective date earlier than February 12, 2001, for Mr. Gopan's service-connected short bowel

syndrome and a rating of TDIU and remand that matter as the Board will necessarily need to

reconsider it based on the Court's reversal on the CUE matter.  See Gurley v. Nicholson, 20 Vet.App.

573, 574 (2007), aff'd sub nom. Gurley v. Peake, 528 F.3d 1322 (Fed. Cir. 2008).

III.  CONCLUSION

Upon consideration of the foregoing analysis, the record on appeal, and the parties' pleadings,

the Court's July 31, 2009, memorandum decision will be REVOKED and this decision issued is its

stead.  The August 22, 2007, Board decision that found no CUE in the July 1971 Board decision is

REVERSED and that matter is REMANDED for further adjudication consistent with this decision.

The August 22, 2007, Board decision that denied Mr. Gopan an earlier effective date is VACATED

and that matter is REMANDED to the Board for further adjudication consistent with this decision.

DATED: July 31, 2009
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