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Petition for Extraordinary Relief 

Now comes petitioner Gordon Alexander Graham, pursuant to 38 

USC § 7261(a)(2), US Vet. App. 21 and 32 and respectfully submits to the U.S. 

Court of Veterans Appeals (CAVC) his pro se petition in the nature of a Writ of 

Mandamus. In support of this petition, petitioner relies on the Board of Veterans 

Appeals favorable decision Docket No. 13-09 654A dated September 4th, 2015.  

 

Statement of Relief sought 

The petitioner demonstrates below that he has a clear entitlement to relief from 

this Court in the form of an Extraordinary Writ of Mandamus for the following 

unresolved benefits claims: 

1. Independent Living Program (ILP) entitlement to heated, ADA-compliant 

greenhouse as stipulated in the BVA grant dated September 4, 2015. 

 

Facts Relevant to the Petition 

 

On September 4th, 2015, Veterans Law Judge Vito Clemente granted an appeal 

for Independent Living Program (hereinafter referred to as ILP) greenhouse 

advanced on the docket for appeal. See BVA decision 13-09 654A. 

 

 On September 15th, 2015 (11:49AM) petitioner emailed Kris Holloway 

(kris.hollaway@va.gov), his former designated VA VR&E ILP counselor, a copy of 

the BVA decision and the preferred parameters of the greenhouse stipulated in 

the grant. 
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On September 15th, 2015 (2:49 PM), Mr. Holloway acknowledged receipt to 

petitioner’s email and indicated they were setting the bid process in motion by 

letting the contract out for an approved bidder/contractor. 

 

On September 15th, 2015 (3:31 PM),  petitioner emailed Mr. Holloway back with 

all the pertinent information he requested as well as a copy of the proposed bid 

from Farmtek, Inc.- the manufacturer petitioner  contacted who has done this 

for VA ILP projects in the past. 

 

On Sept. 23, 2015 (2:49 PM), Mr. Holloway informed petitioner via email he had 

forwarded the BVA decision and greenhouse specifications to “management”. 

  

On December 9th, 2015 VA Vocational Rehabilitation Counselor Holloway 

emailed petitioner to say the Seattle VR&E was unsure how to process the 

entitlement. Considering Congress passed the ILP law in 1982 and VR&E has 

been doing this for over 30 years, petitioner became worried that this was simply 

an excuse to further delay the implementation of the ILP.  

 

On December 12th, 2015 (2:05 PM), Petitioner emailed Mr. Jack Kammerer, 

Director of VR&E (Jack.Kammerer@va.gov). A request was made to please look 

into the delay of services as granted in the September 4th, 2015 BVA decision. To 

date, the email remains unanswered. So much for the “Core Values” of Integrity, 

Commitment, Advocacy, Respect and Excellence (ICARE).  

 

On December 21, 2015(8:21 AM), at petitioner’s insistence, Mr. Holloway finally 

divulged his supervisor’s email address. Up until then, all messages had to be 

relayed via Mr. Holloway who acknowledged he had no access to petitioner’s 

file and was no longer the VR&E designated counselor of record for petitioner. 
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On March 24, 2016 (11:25 AM), having heard nothing, petitioner finally 

contacted Mr. David W. Boyd (david.boyd1@va.gov) and asked for an update 

on the progress of the “award”. 

 

On March 24, 2016(2:10 PM) Mr. Boyd contacted Petitioner via email and 

confirmed that VA had begun the search for a GSA-approved contractor. He 

also requested a meeting on-site the next day to go over the parameters. 

Petitioner had made prior medical appointments and the meeting was 

eventually postponed until April 12th, 2016. (emphasis mine) 

 

On April 12, 2016, the arranged-for meeting (without Mr. Boyd) occurred and 

some minor changes were made to the proposed Individualized IL Program 

timeline for completion with Mr. Holloway.  

 

On April 28th, 2016 (11:27 AM), petitioner emailed Mr. Holloway per Mr. Boyd’s 

recommendations and informed him that the delay was now approaching 8 

months (May 4) with no tangible production target in sight. 

 

 On April 28th, 2016(2:14 PM) Mr. Holloway acknowledged receipt and 

forwarded it to Mr. Boyd. 

 

On May 5th, 2016 (8:31 AM) Mr. Holloway replied in an email:  

“Sorry to get back to you late on your email.  I am waiting on further orders to 

proceed, if it is me that will assist?. I know that your case has been picked up by 

a GSA contractor and things are progressing.” (emphasis mine) 

 

On May 10th, 2016 (1:34 PM). Mr. Boyd contacted petitioner via email to say (in 

part): 
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“We acknowledge that this has been a long process and we thank you for your 

patience on what you may interpret as our unwillingness to honor the BVA 

decision or an arbitrary refusal to act on the VA Secretary's part. The earlier 

delay in providing services was because your request is a highly unusual 

independent living request that required us seek [sic] advisory opinions from our 

higher headquarters to answer questions raised about the delivery of services. I 

would also like to clear up a few misconception [sic] you may have about the 

process, this is not a grant, but a service delivered by VR&E Services.  The 

greenhouse you are requesting must be provided by VR&E Services and we 

must certify both at the beginning of the process and again at the end of the 

process that it meets the required intent. 

Although we are the regional representatives of VR&E Services, we cannot 

deviate from prescribed policies and practices for delivering those services.  As 

vocational specialist [sic], we are not trained or prepared to oversee major 

construction projects, therefore we had to submit your request through the 

regional contracting office to solicit bids for a Construction Manager that will be 

assigned to work with Mr. Holloway to deliver the services prescribed.  I 

contacted the contracting office today and they are working to bring closure to 

your bid process, they anticipate another 30 to 45 days for completion.  The 

intervention by a Construction Manager is necessary because in the past there 

were concerns raised by reviewing officials, permitting officials, as well as 

rehabilitation counselors themselves about assigned construction projects, 

therefore VR&E Services changed procedures a few years ago requiring the 

assignment of Construction Managers to provide guidance and expertise on 

these IL projects.” (emphasis mine) 

  

 On May 14th, 2016, petitioner informed Mr. Boyd via email that there seemed to 

be some confusion about the “construction manager” that was to be hired as 

mentioned in the March 24th, 2016 email. More confusion appeared in the May 

5th, 2016 email when Mr. Holloway announced said contractor had been hired. 

This conflicted directly with Mr. Boyd’s long-winded rationale for the by then 8-

month delay.  

 

Petitioner asks the Court to consider Mr. Boyd allowed the award to lie fallow 

with no action for fully four months before even forwarding it to the VR&E 

Central Office for guidance. 
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The agreed upon changes to the IILP were never presented to petitioner as 

promised and still have not been finalized or signed as of June 10, 2016. Mr. Boyd 

continued (and continues to use) Mr. Holloway as a conduit for information on 

the proposed IL Program and he (Mr. Holloway) appears as confused as 

petitioner as to what the proposed program is or will be-and/or when it (the 

greenhouse) will be constructed. 

On May 10th, 2016 (1:34 PM)  Mr. Boyd finally acknowledged he had put out a 

request for a “construction manager”. Mr. Boyd had indicated in his March 24, 

2016 email that he had already begun this process at that time. 

On June 7, 2016, Mr. Holloway called by phone at 10:43 AM to “bring petitioner 

up to date” but did not leave any information in the message. He left his call 

back number and after petitioner’s three attempts and as many messages, 

petitioner has yet to discover what the progress was, is or will be. Absent any 

reliable communications channel, and being a concerned stakeholder in this 

endeavor, petitioner is at a loss as to how to communicate with Seattle’s VR&E 

personnel short of green firewood and a wet blanket for smoke signals. 

 

Petitioner’s Argument for the right to Extraordinary                                                                 

Relief in the form of a Writ of Mandamus 

A. The Petitioner lacks the alternative means to attain the desired relief.  

 

The first rule for Extraordinary Writs is that the petitioner must be without alternate 

means to obtain the desired relief thus ensuring the Writ is not used as a 

substitute for the appeals process. Petitioner submits that he has patiently 

appealed this continuously since May 2011 and complied with all suspense 

dates. Further, petitioner has prevailed at the Board of Veterans Appeals in his 

claim after over four years with substantially the same evidence used to deny 

the claim all those years. In no way, shape or form has the petitioner failed to 

follow the rules of appeal. Petitioner sees no way to force the VA Secretary or his 

assigns to comply with the BVA decision and the Director of the VA’s VR&E 

steadfastly refuses to answer petitioner’s  email request to do so. 
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B. Petitioner demonstrates a clear and indisputable right to the Writ. 

 

The second rule posits the petitioner must demonstrate a clear and indisputable 

right to the Writ. Petitioner relies here on the clear and unmistakable grant of the 

BVA judge on September 4, 2015 contained in BVA decision 13-09 654A. 

Nowhere in the decision is there room for multiple interpretations of what was 

granted and when. The VA’s argument for their nine-month delay consists 

entirely of unfamiliarity with the implementation of 38 USC §3120 in spite of the 

thirty four year history of administering same. As recently as 2007, the VA’s VR&E 

granted (and constructed) an even larger greenhouse (30’ X 60’) for a Veteran 

in Georgia (Bruce McCartney) without all the professed inability or lack of 

knowledge on how to implement it. It seems incongruous that the VR&E 

personnel have lost this knowledge in less than eight years and must relearn the 

process from scratch or seek guidance from the VA VR&E Central Office.  

 

 C. Under the circumstances of this petition,                                                                              

the Court must conclude that a Writ is warranted. 

 

The third rule states the Court must be convinced, given the petitioner’s unique 

circumstances, that the issuance of the Writ is warranted. Petitioner need point 

no further than the brick wall encountered and the continued parade of 

excuses and promises he has encountered to date. VA has been in constructive 

possession of the BVA decision since September 15th, 2015 but submits they did 

nothing for four long months until sending it up to VR&E’s VACO for guidance. 

While the VR&E is not the Veterans Benefits Administration, the process of 

providing goods and services cannot be so onerous or convoluted as to defy 

understanding.  
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Each and every VA Regional Office VR&E is autonomous and can administer 

programs without fiscal oversight up to a certain monetary figure. At some point 

they may need guidance but this process has been in effect for over thirty four 

years and is not so convoluted as to defy interpretation or expeditious handling. 

  

The Seattle VR&E Officer has dawdled now for over nine months and continues 

to contend he has hired a GSA contractor but keeps changing the date as to 

when. To date, he has provided no proof of such and continues to obfuscate 

and dissemble on the rare occasions he deigns to communicate.  

 

D. Extensive and unwarranted delay as                                                                         

addressed by the Court on numerous occasions. 

 

When delay is alleged as the basis for a petition, the Court has held that a clear 

and indisputable right to the Writ does not exist unless the petitioner 

demonstrates that the alleged delay is so extraordinary, given the demands on, 

and resources of the Secretary, that it is an arbitrary refusal by the Secretary to 

act. See Erspamer v. Derwinski 1 Vet. App. 3(1990). 

 

While the Court  may view a nine-month delay in the awarding of a grant as 

minor or inconsequential and hardly meeting the definition of “arbitrary refusal”, 

petitioner would beg to point out this is a confirmed award and not a request for 

a legal pronouncement such as a SOC. The award has been decided in the 

petitioner’s favor. Delay is inexplicable and the rationale for it continues to 

metamorphose from one month to the next. Either the GSA contractor has been 

hired or he has not. Either the contract for services has been let or it has not. 

Continually asking for patience and tacking on a new 30 to 45-day deadline for 

more time must eventually be seen as an arbitrary failure to act. To implement a 

program that has been in existence for well over three decades cannot be so 

incomprehensible. While it can be said the project is more complicated than  
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some is fair but saying the construction of a greenhouse takes three quarters of 

a year just to hire the contractor is ludicrous on its face. At this rate, it may well 

be several years before the power and lights are turned on. 

 

In sum VA has admitted they did nothing whatsoever for four months before 

sending it back to Washington for guidance. The VR&E Director was so busy he 

could not even answer petitioner’s request yet VA Secretary McDonald and 

former Under Secretary Hickey regularly gave out their email and telephone 

numbers to Veterans and managed to answer their queries in less than a week.  

  

Further, Seattle VA VR&E Officer David Boyd cannot hew to a credible story line 

that a contractor has been hired, appointed or picked in a bid process nor 

when it occurred. He has provided conflicting testimony of a March 2016 date, 

a May 2016 date and now a request for another 30-45 days in which to appoint 

one. Petitioner submits that in the absence of any meaningful progress, the 

Court intervene and grant a Writ forcing compliance of the VA Secretary with 

the BVA’s decision. Petitioner submits nine months is enough time to not only 

plan and hire a contractor but sufficient to construct it as well. 

 

 Petitioner begs the Court to enforce the decision promulgated after four plus 

years of appeals for a heated, ADA-compliant greenhouse as expeditiously as 

possible. Petitioner suffers from Hepatitis C (100%), Porphyria (100%), anemia 

(60%), Cryoglobulinemia/fibromyalgia (40%), and skin disease from Porphyria 

(30%). Petitioner more than meets the criteria of a “severely disabled Veteran” 

as espoused in 38 USC §3120 and 38 CFR §21.160 and 21.162. Further delay is 

both unconscionable and indefensible. If this is what VA espouses as their core 

values of Integrity, Commitment, Advocacy, Respect and Excellence (ICARE), 

they should be forced to recharacterize what constitutes “core values”. This 

petitioner has been ensnared on their hamster wheel since 1989 and simply 

prays for that which he was granted. Petitioner would also point out this is the  
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fourth trip to the CAVC in search of justice delayed or unjustly denied. 

(CAVC#10-300, CAVC #12-1980 and #15-112). Petitioner does not seek to make 

an end run around the judicial process to attain his award at the expense of 

other Veterans who have patiently waited in line. He merely seeks enforcement 

of the aforementioned appeal previously granted. 

 

Conclusion 

 

Wherefore, Petitioner now implores the Court to instruct the VA Secretary to 

comply with the September 4, 2015 decision of the Board of Veterans Appeals. 

Petitioner abhors the idea of squandering even more scare judicial resources 

but after nine months perceives no path to an equitable and timely resolution. 
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