
Dept. Of Veterans Affairs 

Attn: VR&E Director 

915 2nd Ave. 

Seattle, WA 98174 

Re: Gordon A. Graham/3747 

Proposed ILP plan for greenhouse 

July 13th, 2016 

Dear Sir, 

In keeping with the requirements of USC §3107(c)(2) outlined in 38 CFR  

§21.98(a)(1,2), (b)(1,2), I hereby inform you of my disagreement with the 

proposed IILP. I officially request a review of the original plan as approved by 

Veterans Law Judge Vito Clemente in BVA decision 14-42 623 dated September 

4th, 2015. The proposed greenhouse structure does not incorporate the Findings 

of Fact nor the Reasons and Bases arrived at in the appeal grant. Below are a 

summary of the perceived problems with the current (original) plan received 

July 7th, 2016. I further request the findings of fact on my severe physical 

disabilities be incorporated into any future plan promulgated in this regard. I also 

ask to be included in the promulgation of said plan in accordance with the 

requirements summarized in 38 CFR § 21.92(a)(b). 

Findings of Fact 

1) SC Disabilities of record May 2011 were Hepatitis C 100%, Porphyria Cutanea 

Tarda 40% and tinnitus 10%. (100% plus 50%) 

2) SC Disabilities of record at BVA decision September 4th, 2015 were Hepatitis 

100%, Porphyria Cutanea Tarda 100%, anemia 60%, Cryoglobulinemia/ 

Fibromyalgia 40%, PCT skin scarring 30%, tinnitus 10%. (100%, 100% plus 90%) 

3) Non SC disabilities that were evidence of record at BVA decision September 

4th, 2015 are short bowel syndrome, 6 ventral hernias reducing lifting capabilities 

to 10-15 lbs., Discodegenerative disease of the lower back (DDD @L5-S1 

juncture), chronic pain in lower back and abdominal area, balance 

issues/dizziness due to anemia/phlebotomies. 
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Greenhouse Square Footage (size) 

The size of the proposed greenhouse seems to be predicated on conversion of 

square footage of existing 6X8 unheated cold frame (48 Sq. Feet), defined by 

VR&E as a “greenhouse”, to comport with ADA entrance/egress and aisle way 

requirements (as stated in Scope of Work document). However, I have a total of 

eleven raised beds, ten of which are 12 feet by 3 feet for an aggregate total of 

360 Sq. Feet. One cold frame is 4ft. x 8ft. equaling 32 Sq. Ft. The current sum is 

thus 440 Sq. Feet of raised planters and always has been. This is the area 

requiring coverage to protect me against the sun and the cold on a year round 

basis. This does not include storage area needs for other items discussed below. 

The proposed Scope of Work does not incorporate Findings of Fact of BVA 

decision dated September 4th, 2015. See BVA decision #14-42 623, page 2 

Findings of Fact #2. 

“his disabilities prevent sunlight and cold exposure, and sometimes require the 

use of a wheelchair or walker.” 

Due to the vast increase in disabilities since my filing in May 2011, and the finding 

that I must avoid exposure to sun and cold below 40 degrees, the only cogent 

interpretation of the decision is the heated, ADA –compliant greenhouse must 

be of sufficient size to encompass all my current outdoor (and indoor)  growing 

operations- both winter and summer. The proposed plan merely attempts to 

enclose a 6X8 area into an ADA-acceptable format with heating but without 

lighting to grow with. 

Requirements for Lighting 

The proposed IILP greenhouse does not provide for indoor growing lights. No 

winter indoor operation is possible without lighting due to the low aperture of the 

sun during the period of late October to late March. Plants simply will not grow 

without light. The sun is insufficient. My current structure has such an indoor light 

and always has. I added a 120VAC  space heater to increase the temperature 

in order to make growing of cold weather vegetables actually feasible at a 

mean temperature of 45 degrees during the winter. Since none the cold frames  
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or raised beds have any insulation or provisions for year-round growing (or 

heating), winter production in them is anemic and virtually nil. 

Short of growing mushrooms, a new greenhouse of any size will be of little use in 

winter without sufficient overhead grow lighting.  

Lifting Limitations 

38 CFR 21.160(a) specifies VA must consider all disabilities. 

One of my non-service connected (NSC) disabilities (six ventral hernias) due to 4 

botched VA surgeries in the 2009-2010 one year inpatient tenure at the Seattle 

VAMC) leaves me with a reduced ability to lift heavy objects. Combined with 

my chronic lower back pain due to an airplane crash in 1971 in Thailand during 

military service, my ability to lift more than 10 lbs or stand for great periods of 

time is severely compromised. This information is, and has been, in the 

constructive possession of the VA. (See VHA medical records in claims file). 

VR&E planning for the new greenhouse must acknowledge those findings and 

incorporate them into the structure. This is why I request a hydroponics system 

that will resolve any lifting requirements. A larger greenhouse will be needed to 

allow for the associated tanks and equipment employed with a hydroponic 

setup. In addition, I will need a “portapotty” due to my short bowel syndrome. 

Currently, due to the distance from the house to the existing garden, I often lack 

sufficient bowel continence to make it from the garden to a bathroom in the 

house in time. Space for this must be allotted as well. I am more than willing to 

purchase a small portable device for this at my own expense. I do not expect 

VA to pay for everything. I merely ask for space accommodations. 

  

Farmtek Bid #737180 dated July 27th, 2015 

I had hoped to meet with my Vocational Counselor(s) during the preliminary 

planning stages of the Individualized Independent Living Plan (IILP) following the 

favorable BVA appeal decision. I even went so far as to pose the parameters of 

my needs to the resident ILP coordinator at Farmtek Inc.  in advance who does 

this frequently. Ms. Karen Meister was kind enough to put together a needs-  
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based plan that incorporated my disability picture and enclosed my current 

operation under one roof from twelve different existing structures. This spring she 

even agreed to extend the bid offer at the same price quoted last year at this 

time in spite of Farmtek’s annual price increases.  

Unfortunately, coordinated planning with the Vocational Counselor was not 

proffered nor entertained and we now find ourselves at loggerheads over what 

is, or isn’t, sufficient to accomplish a successful rehabilitation plan while 

simultaneously protecting me against the elements of sun and cold. 

Hard Surface Floor with Rubber Mats 

Farmtek further noted that I have balance issues and am taking blood thinner 

medication (Coumadin) for my heart condition. Should I fall due to dizziness or 

imbalance, I will need fall protection. Towards this eventuality, it was 

recommended that ¾ inch hard rubber mats be installed for fall protection. In 

addition, due to extensive mole/gopher activity, it was recommended that a 4-

inch thick concrete slab be installed to prevent eventual intrusion and an 

uneven floor surface due to tunneling. 2- inch minus gravel overlay, even rolled 

out to support 2,000 psi, would not be a deterrent to the rodents.   

 

VA VR&E Regulations Re ILP services. 

VA’s VR&E personnel are bound by regulations as well as holdings by the BVA’s 

Office of General Counsel (OGC) precedent opinions. My BVA appeals decision 

held that the Vocational Counselor’s findings of October 2012 are no longer 

valid. See page eight of the decision: 

“While the October 2012 VR&E Decision denying the Veteran's request for a 

greenhouse noted that he was able to "perform the avocational activities 

involved in planting, producing and cultivating in [his] current agricultural 

activities," the evidence of record does not support this finding. October 2012 

VR&E Decision. 
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“His current "greenhouse"-type structures do not allow him access during the 

day due to excessive sunlight and during cold weather, which he testified is 

frequent where he lives, as well as at times when he is unable to walk or stand. 

The Veteran has reported that an ADA-compliant greenhouse would give him 

more independence, presumably especially during the frequent times when he 

is at home alone. May 2014 Rebuttal to SSOC, pp. 4.” (emphasis mine) 

 Judge Clemente also quoted from VA OGC Precedent 34-1997: 

“In VAOPGPREC 34-97, the General Counsel observed that the Congressional 

directive of the law is that VA "must afford the services and assistance deemed 

necessary to accomplish the broad statutory program objective of enabling 

eligible veterans to achieve maximum independence in daily living. Thus, if [VA 

considers a particular service necessary to enable the individual to participate 

in family and community activities, even when those activities are recreational 

in nature, that service may be included as an appropriate part of an individual's 

independent living program." VAOPGPREC 34-97. 

“It was also specifically held that "VA has the authority, and responsibility, to 

provide all services and assistance deemed necessary on the facts of the 

particular case to enable an eligible veteran participating in such a program to 

live and function independently in his or her family and community without, or 

with a reduced level of, the services of others. This includes the authority to 

approve, when appropriate, services and assistance that are in whole or part 

recreational in character when the services are found to be needed to enable 

or enhance the veteran's ability to engage in family and community activities 

integral to the veteran's achieving his or her independent living program goals. 

VAOPGPREC 34-97, Italics added.” (Please note the Veterans Law judge 

italicized “appropriate, services and assistance that are in whole or part 

recreational in character when the services are found to be needed to enable 

or enhance the veteran's ability to engage in family and community activities 

integral to the veteran's achieving his or her independent living program goals”. 

It is presumed these instructions were enunciated in order to provide guidance 

below at the Seattle VR&E decision phase. 
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VA OGC Precedent 6-2001, Paragraph 24 

Although not cited, I would point out the finding in VA Office of General Counsel 

Precedent 6-2001-to wit, the holding in paragraph 24, that an outdoor structure 

such as a greenhouse can have a twofold purpose:  

“The improvement sought here, however, is not designed for those purposes 

and disabilities.  Rather, it is intended to give the veteran an added therapeutic 

and recreational option, given his radiation dermatitis and PTSD, that will 

improve his quality of life.  It would not improve access within the home, but 

would afford an all-weather enclosure into which the veteran could go to 

escape the confines of his home -- to observe, paint, and photograph nature.  

This, as we have said, is consistent with the goals of an IL program.  See, M28-1, 

Pt II, par. 8.02e., at 8-2; see, also, VAOPGCPREC 34-97. 

OGC precedent 6-2001 is on point as ‘radiation dermatitis’ is analogous in this 

instance to the severe disability of Porphyria Cutanea Tarda I suffer that prevents 

safe excursions outside the home. 

The Vocational Counselor ignores these de novo findings and proposes to 

substitute his judgement of what is needed or will suffice for the greenhouse 

based on outdated findings of fact. Absent any horticultural training or medical 

expertise on my extensive disabilities, the services he proposes to provide are 

woefully inadequate to the task and will greatly increase sun/cold exposure. 

The purpose of the proposed greenhouse and its size are twofold. It permits me 

an escape from my home as discussed in OGC Precedent 6-2001 as well as a 

recreational outlet to pursue my avocational gardening suitably protected from 

the elements. Absent any hydroponics, I will be forced into lifting heavy objects 

or dependent on others to do so in an extremely small enclosure. A small 

greenhouse will not permit storage of soils and fertilizers requiring endless trips 

outside into the sun to assemble and carry them in as needed.     

At the top of page 6 if the BVA decision, the Veterans Law Judge noted the 

Vocational Counselor had stated: 

 [T]he Veteran was "home by himself most of the time."    
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In the middle of page 6, it was noted by the VLJ: 

“However, the Veteran testified that before the undersigned he warranted a 

larger greenhouse with raised tables and rubber mats on the floors so he could 

use his wheelchair and would not become injured in case he fell. April 2015 

Hearing Transcript, pp. 12. He stated that an ADA-compliant greenhouse would 

protect him from the sun and low temperatures due to his cryoglobulinemia and 

porphyria cutanea tarda (PCT), and would essentially allow him access to the 

outside that he might not have otherwise. Id. at pp. 8. He reported that his PCT 

caused skin eruptions with sun exposure and that because of the 

cryoglobulinemia, weather below 40 degrees caused his blood to coagulate in 

his ears, hands, nose, and feet. Id.at pp. 13.” 

This, too, is now an established finding of fact and one unaddressed by the 

Vocational Counselor’s lack of inclusion of fall protection. While I am seeking 

independence in everyday living, the Vocational Counselor must recognize I am 

frequently home alone and need to be safe and independent in the activities of 

everyday living without the help of others or with the reduced help of others. 

Nowhere in the proposed IILP greenhouse services is this finding incorporated.  

 

38 USC §3107(c)(2) Nonconcurrance 

38 USC §3107 (c)(2) was enacted by Congress and specifies that: 

(2) In any case in which a veteran does not agree to such plan as proposed, to 

such plan as redeveloped, or to the disapproval of redevelopment of such plan, 

such veteran may submit to the person described in section 3106(f) of this title a 

written statement containing such veteran’s objections and request a review of 

such plan as proposed or redeveloped, or a review of the disapproval of 

redevelopment of such plan, as the case may be. 

Pertinent 38 CFR §21 ILP Regulations 

Based on the outdated IILP presented (15X20 greenhouse with no lighting or 

hydroponics), I respectfully request a redetermination based on the 

enumerated factors (and facts) above. Additional pertinent regulations in 38 

CFR Chapter 21 include, but are not limited to: 
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§ 21.80(a)(3)  (Assuring the timeliness of assistance by Department of Veterans 

Affairs staff in providing services specified in the plan) 

§ 21.90(b)(2) (Utilization of programs with a demonstrated capacity to provide 

independent living services for severely handicapped persons) 

§ 21.92(a)(b) 

(a) General. The plan will be jointly developed by Department of Veterans 

Affairs staff and the veteran. 

(b) Approval of the plan. The terms and conditions of the plan must be 

approved and agreed to by the counseling psychologist, the vocational 

rehabilitation specialist, and the veteran. 

§ 21.94(b)(1)(2) 

(b) Long-range goals. A change in the statement of a long-range goal may only 

be made following a reevaluation of the veteran's rehabilitation program by the 

counseling psychologist. A change may be made when: 

(1) Achievement of the current goal(s) is no longer reasonably feasible; or 

(2) The veteran's circumstances have changed or new information has been 

developed which makes rehabilitation more likely if a different long-range goal 

is established. 

 § 21.98(a)(1,2), (b)(1,2) 

(a) General. The veteran may request a review of a proposed, original, or 

amended plan when Department of Veterans Affairs staff and the veteran do 

not reach agreement on the terms and conditions of the plan. A veteran who 

requests a review of the plan must submit a written statement to the case 

manager which: 

(1) Requests a review of the proposed, original, or amended plan; and 

(2) Details his or her objections to the terms and conditions of the proposed, 

original, or amended plan. 
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(b) Review by Vocational Rehabilitation and Employment Officer. Upon receipt 

of the veteran's request for review of the plan, the counseling psychologist or the 

case manager will forward the request together with relevant comment to the 

VR&E Officer who will: 

(1) Review relevant information; and 

(2) Inform the veteran of his or her decision within 90 days. 

This letter will stand as my request for review of the original plan as well as 

detailing my objections to it.  

I do not want to appear ungrateful nor do I wish to sow discord. I requested a 

greenhouse with very little knowledge of what I needed in 2011, In retrospect, I 

erred. In the interim, my service connected disabilities have vastly increased, 

been recognized and I have now been granted compensation for them based 

entirely on 2015 criteria. Attempting to use the 2011 facts to fashion a template 

of needs in 2016 directly contravenes the intent of 38 CFR §21.94(b)(2)and is 

adversarial . The failure to follow 38 CFR §21.92 is why we now find ourselves in 

this predicament. Fortunately for all of us, this can be remedied very easily by 

recognizing and incorporating solutions to the Findings of Fact prior to beginning 

construction. I feel this is a win-win situation for everyone. I do hope the VR&E 

Case Manager/ Vocational Counselor(s) view this as an opportunity to increase 

the potential for a successful outcome and one that includes mutual 

concurrence among all concerned. 

I look forward to a frank discussion after the appointed case managers have a 

chance to review the findings in this new light. 

Respectfully, 

Gordon A. Graham 

14910 125th St. KP N 

Gig Harbor, WA 98329 

253-549-6111 

cc. Rep. Derek Kilmer 



 

 


