
IN THE UNITED STATES COURT OF APPEALS 

FOR VETERANS CLAIMS 

GORDON A. GRAHAM, 

Petitioner, 

V. Vet.App. No. 16-2098 

ROBERT A. MCDONALD, 

Secretary of Veterans Affairs, 

Respondent. 

Petitioner's Rebuttcil Of Facts Pertaining 

To Declaration of David Bovd. 

Petitioner disputes the following contentions vehemently. 

II. (3). M28 reference refers to M-28 R (revised March 31, 2014). Petitioner's 
greenhouse request was received by Seattle VR&E in the month of May 2011 
and thus falls under the prior M 28 version by almost three years. VA has always 
held that the regulation or statute in effect at the time of a claim (or request) will 
be held to be the operable one in the event the rules or regulations change 
during the pendency of the claim (see Karnas v. Derwinski ( 1991)). 

II. (6) Mr. Kris Holloway, petitioner's former Vocational Rehabilitation Counselor 
(VRC) and petitioner last communicated on December 21, 2015. Mr. Holloway 
stated Mr. Boyd was the de facto VRC. of record. Petitioner's first communication 
with Mr. Boyd or Mr. Holloway after December 21, 2015 was March 22th, 2016 on 

I 

a completely different ILP request unrelated to the greenhouse. 
I 

RAntiporda
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Petitioner remains mystified as to whom Mr. Boyd might have conducted 
"repeated consultations with" in the period from January 18th, 2016 through 
when petitioner first attempted to contact VR&E Officer Boyd March 24th, 
2016(See Appendix- 1. Petitioner's list of 31 emails to and from Petitioner and 
VR&E Seattle pages x-xi}. 

Item II. (6) states further: "activities included extensive consultations with Mr. 
Graham". At no time was Petitioner ever contacted about "specifications" until 
Petitioner's query as to the proposed size of the greenhouse at the April 12th, 
2016 meeting to review and possibly sign the IILP Individualized Independent 
Living Plan (IILP Form 28-8872}. Mr. Holloway did not have the proposed 
dimensions and said he had not been made aware of that decision yet. There 
were conflicting proposals about the dUration of services. Most IILP plans run for 
two years. The proffered IILP proposal allowed for only a one-year supervision 

I 

plan. Mr. Holloway reiterated he was not the VRC but merely the messenger for 
Mr. Boyd. As Mr. Boyd has not provided petitioner his curriculum vitae and 
educational achievements that show he qualifies as a Vocational Rehabilitation 
Counselor (VRC}, it seems incongruous he can be the VRC of record. However, 
the April 12th, 2016 VA Form 28-8872 clearly and unmistakably lists Mr. Holloway 
as VRC. 

The first proposal mentioning the actual dimensions of the ILP greenhouse were 
not received by Petitioner until July 7th, 2016 (15ft. X 20ft.} and had no provision 
for hydroponics, rubber mats for fall protection or grow lights. This was in 
response to my third request for dimensions on July 6th, 2016. Please see Exhibit A 
attached. 

Unfortunately, at no time prior to July 7th, 2016 was petitioner aware that VA 
VR&E personnel had not contacted Farmtek to assess their proposed plan or the 
reasons and rationale for their proposql. 

11.(7). states "February 1, 2016,Seattle VRE requests assistance for specific size of 
I 

the greenhouse based on recently received requests and bids from Mr. Graham 
for a 50'X1 00" [sic] greenhouse at $90,000." 

I 
At no time has petitioner submitted an,Y such request. Petitioner has submitted 
one, and only one, request (see Appendix 2. Farmtek greenhouse bid-- page 
xxxiii). Up until this time, petitioner was laboring under the presumption that 

I 
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Seattle VR&E was proceeding to take out bids on the Farmtek bid submitted on 
September 15th, 2015. No communicatior;,s contradicting that assumption were 
ever received. In fact, no communications were received for four months. 

11. (10). Statement of Mr. Boyd neglects to mention the draft ILLP forwarded to 
Petitioner on March 25th, contained no Performance of Work statement (PWS) 
nor any Scope of Work statement. The proposal made no mention of any 
greenhouse dimensions whatsoever or inclusions of requested hydroponics and 
associated grow lighting. VA Form 28-8872 (page one) merely states in box 8A: 

"GSA contractor will construct ADA compliant greenhouse in accordance with 
requirement of FAR and VR&E guidelines." 

11.(11 ). Contrary to the assertion that petitioner "refused to sign the II LP citing he 
wanted the duration of services to be two years instead of the one year 
duration of the plan", petitioner cited to 38 CFR §21.94 (b)(2): 

(b) Long-range goals. A change in the statement of a long-range goal may only 
be made following a reevaluation of the veteran's rehabilitation program by the 
counseling psychologist. A change may be made when: 

( 1) Achievement of the current goal(s) is no longer reasonably feasible; or 

(2) The veteran's circumstances have changed or new information has been 
developed which makes rehabilitation more likely if a different long-range goal 
is established; and 

(3) The veteran fully participates and concurs in the change. (emphasis 
petitioner's) 

Mr. Holloway indicated at the April 12th, 2016 meeting that he felt there would be 
no objection on Mr. Boyd's part for a two versus one-year rehabilitation plan. 

Petitioner informed Mr. Holloway his ratings had increased from 1 00% plus 40% 
(combined) to two (2) 100% schedulars and 90% (combined). These increased 
disabilities required development of a' new plan encompassing the disabilities 

I 

noted in the BVA Decision dated Sep~ember 4th, 2015. Mr. Holloway said he 
would discuss these with Mr. Boyd and that was the last discussion on the subject 

I 

I 
I 
I 

I 
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until the July 13th, 2016 meeting. Prior to the July 13th, 2016 meeting, petitioner 
has never met Mr. Boyd and only spoken to him twice in all of 2016 re email only. 
In fact, petitioner had only spoken once with Mr. Boyd briefly in May 2014 
regarding the VR&E SSOC dated May 7th·' 2014. 

Solze Notification 

Petitioner wishes to comply with Solze requirements and inform the Court that 
subsequent to receipt of the truncated greenhouse proposal on July 7th, 2016, 
petitioner met as prearranged on July 13th, 2016 with Mr. Boyd, Mr. Holloway and 
Mr. Don Laford, Construction manager. Prior to this, on July 6th, petitioner asked 
for the fourth time for a copy of the proposed Scope of Work statement. See 
Exhibit A. 

Mr. Boyd claimed he was unacquainted with VA law 38 USC§ 3107(c)(2) or 
§21.92(a),(b) regulations concerning development, concurrence and/or 
disagreement with the proposed plan. His words, paraphrased loosely, were: 

"Here's the plan. Take it or leave it. I have to guard the funds of the US Treasury 
and the Veterans Administration against these unreasonable requests. So how 
can I comply with your request today? The BV A has ordered me to provide you 
with a heated, ADA-compliant structure to take the place of your current 
greenhouse. This 15' X 20' greenhouse complies in every way and is alii am 
required to provide. The BVA decision did not say how large it had to be. 
Besides, I don't see you in a wheelchair today so I question just how disabled 
you really are and why we need to make this an ADA-compliant structure at 
all." 

Petitioner would point out the Findings of Fact and Reasons and Bases of the 
September 4th, 2015 BVA decision fully appreciate the need for more extensive 
requirements than normal Vets due to ,the severe disabilities of record. 
Conversely, petitioner would also note· the BVA Veterans Law Judge did not 
specify how small the greenhouse had to be, either. See 38 CFR §21.1609(a) (ILP 

I 

services need to be appreciably more extensive for severely disabled Veterans). 

I 

I 
I 
I 

I 

4 



' . 

Petitioner has continuously attempted over the last five years to point out the 
number and degree of severity of servic~ connected disabilities has increased 
dramatically since the original request in May 2011 . See Exhibit E SSOC Rebuttal 

I 

resubmitted at BVA Travel Board hearing, on April 29th, 2015. VA has been in 
constructive possession of petitioner's medical records during the pendency of 
the appeal and is presumed cognizant qf what ILP services were appropriate 
(see 38 CFR §21.90(b)(2): 

(b) Elements of the plan. The IILP shall follow the same structure as the IWRP. The 
I 

plan will include: 

(2) Utilization of programs with a demonstrated capacity to provide 
independent living services for severely handicapped persons; (Authority: 38 
U.S.C. 3104(b), §3120(a))(emphasis petitlioner's) 

See also Bell v. Derwinski ( 1992) (VA is presumed to be in constructive possession 
of Veteran's medical records). 

I 

Petitioner is alarmed and appalled by the aggressive "my way or the highway" 
' 

attitude of Seattle's VR&E Officer. Mr. BC?yd's attitude and accompanying 45-
minute tirade was witnessed, and can be attested to, by fellow Veteran Mark 
Tolomei who was present for the greater part of the meeting. See Exhibit D. 

The professed tenets of VA 's credo of I CARE as espoused by VA Secretary 
MacDonald are at www.va.gov/icare: 

I care about those who have served. ' 
I 

I care about my fellow VA employees. 
1 

I care about choosing "the harder right instead of the easier wrong." 
I 

I care about performing my duties to the very best of my abilities 
I 

At no time did Mr. Boyd exhibit any of the above ideals but rather attempted to 
I 

browbeat petitioner into signing the defective IILP through insults and threats. 
I 

Failing to accomplish this, only then did Mr. Boyd attempt to appease petitioner 
I 

saying he might entertain minor changes to fall protection, minor increase in the 
proposed size by 4 feet and a promise

1
to "consider" hydroponic equipment. 

'5 
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' . 

Nothing concrete was ever arrived at as Mr. Boyd refused to commit to any 
changes absent petitioner signing immediately. Towards the end of the 
encounter, petitioner was confused as to what, exactly, was being offered and 
what was not. 

Mr. Boyd's actions reflect poorly on the VA. His adamant posture impermissibly 
marginalizes the scope of the interpretation of the BVA decision purely to the 
2011 initial request and pointedly ignores more recent medical developments. 
This made mutual concurrence impossible from the outset. His open derision of 
petitioner's lack of a wheelchair for mobility on the July 13th, 2016 meeting is a 
determination medical in nature and thus out of his purview. See Colvin v. 
Derwinski ( 1991). Petitioner has "good days" as well as bad. The mere fact that 
mobility was possible on that date is not compelling proof of malingering as was 
insinuated. VA professes to espouse a nonadversarial, Veteran friendly 
environment of professionalism. Mr. Boyd exhibited none of these traits. 

I 

Veterans seek the highest and best ratings and awards possible (see AB v. Brown 
I 

( 1993)). Petitioner submitted his list of disabilities to Farmtek' s ILP coordinator 
and relied in good faith on her assessment of the needs and size of a proposed 
structure. Petitioner further assumed VA would take advantage of Farmtek's vast 
store of gardening knowledge and craft a solution mutually amenable to all 
parties. The thought that VR&E personnel would not even consult with Farmtek 
or petitioner simply never crossed petitioner's mind. 

Despite repeated requests to consult with Farmtek, Seattle's VA VR&E Officer 
has steadfastly ignored the requests, substituted his limited knowledge of 
horticulture and attempted to knowingly create an IILP based on factually 
inaccurate and outdated data in violation of 38 CFR §21.90(b)(2). Bargaining 
with the Seattle VR&E Officer is akin to herding cats. 

Nevertheless, at the end of his lengthy diatribe, Mr. Boyd suddenly reversed 
course and said he was prepared to make concessions. This leaves petitioner in 
a quandary. If concessions are permissible, and the VR&E Officer is authorized to 
offer them (only after negotiations rem;h an impasse), why must the nascent IILP 
now be thrown out like the proverbial t;>aby with the bath water rather than 
modified as permissible in 38 CFR §21.9

1
4(b(l, 2) or38 USC §3107(c)? 

16 
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Any potential modus vivendi offered by petitioner was derisively rejected at the 
I 

July 13th, 2016 meeting and embarrassed the petitioner. The sum of the VR&E 
Officer's myopic rationale was his obligation to obey as narrow an interpretation 
as could be distilled from the BVA decision based entirely on the original 2011 
request. Only at the very end of the forty five minute argument did the VR&E 
Officer concede he was willing to entertain an additional four feet onto the 
structure and add a few anemic lighting 'fixtures to ameliorate the low light 
conditions endemic to winter in the Northwest. Any discussion on hydroponics 
was "negotiable" at a later date. Petitioner became troubled that the VR&E 
officer was initially unbending until it was apparent petitioner could not be 
cowed into submission and sign such a flawed document. Petitioner remains 
willing to return to the table to mutually formulate an IILP that protects his health 
and affords him independence in everyday living with or without the help of 

I 

others in the community in his avocational pursuits of gardening. However, 
petitioner is not willing to be the brunt of insults or cajoled into signing an 
agreement that only bolsters one VA employee's misguided belief that resolving 
conflict can only be accomplished by threats and lastly, failing all else, belated 
enticement with added accouterments. 

I 

Petitioner now once again finds himself facing another interminable delay in the 
delivery of services promised by the BVA decision-all for lack of the Secretary 
and his assigns to follow the statute and regulations pertinent to the mutual 
formulation of a VA IILP. The Seattle VR&E Officer insists petitioner's refusal to 
agree to this document leaves him with ro other alternative than to submit the 
IILP to the VR&E Central Office as an administrative review and ignores 38 USC 
§31 07(c) (2), §21.92(a) (b) as well as §21.80(a) (3) (Assuring the timeliness of 
assistance by Department of Veterans Affairs staff in providing services specified 
in the plan) See also 38 CFR §21.192(a). Continuing to ignore petitioner's 
medical realities and attempting to foist on him an unworkable solution is 

I 
contrary to the nonadversarial posture of VA. 

Given the VR&E Officer's self-admitted Lnfamiliarity with the controlling 
regulations abrogates the protections afforded under the Presumption of 

I 

Regularity that VA officers are presumed to be knowledgeable in the 
I 
7 
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I 
performance of their jobs. See Sickels v. Shinseki 643 F3d 1365 (Fed. Cir. 2011). 
Similarly, Mathis v. McDonald 2015-7094 (Fed. Cir. April 1, 2016)is more recent 

I 
and is on point: 

"The presumption of regularity, like the hearsay exception for business records in 
the Federal Rules of Evidence, has "at [its] root a showing that the [result] was 
the product of a consistent, reliable procedure." Posey v. Shinseki, 23 Vet. App. 
406, 41 0 (20 1 0). Thus, the presumption should be predicated on evidence that 
gives us confidence that a particular pro~edure is carried out properly and 
yields reliable results in the ordinary course. As the Third Circuit has recognized, 
"[m]ost presumptions have come into exi~tence primarily because judges have 
believed that proof of fact B renders the inference of the existence of fact A so 
probable that it is sensible and timesaving to assume the truth of fact A until the 

I 

adversary disproves it." Molock v. BOO Seidman, LLP, 617 F.3d 743, 749 (3d Cir. 
201 0) (quoting McCormick on Evidence§ 343 (John W. Strong ed. 5th ed. 
1999))." I 

VR&E Officer Boyd baldly declared in iteliY111. (6) he had engaged in "repeated 
consultations" with petitioner but produces no evidence or email chains to 
confirm such. Mr. Boyd further, in the presence of petitioner's friend and VRC 
Holloway, declared he was ignorant of the laws pertaining to mutual 
preparation of an IILP and wasn't going to debate it as "he was in charge." In II. 
(7), Mr. Boyd's unfamiliarity with the IL plan includes the erroneous assertion that 
VR&E Seattle had received "requests and bids for "a 50'Xl 00" [sic]greenhouse 
at $90,000". Mr. Boyd's patently incorrect statements are rebutted by the 
evidence of record. See also Exhibit 8- Form 21-8872 dated 4/11/2016 rebutting 
Mr. Holloway's contention that Mr. Boyd is the sole Vocational Rehabilitation 
Counselor of record in my IL plan. Please see also Exhibit C- my July 13th, 2016 
request for a review of the latest IILP first presented on July 7th, 2016 based on 
violation of 38 CFR §21.92(a)(l,2), (b),(1,2). I also include Exhibit D- a signed and 
notarized affidavit by Mr. Mark T olomei that attests to the gist of the 
conversations held during the July 13th, 2016 meeting in my garden. 

I 
Lastly, petitioner points to the September 4th, 2015 BVA decision of record that 
held, in the last paragraph of page 8: 

I 
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"While the October 2012 VR&E Decision denying the Veteran's request for a 
greenhouse noted that he was able "perform the avocational activities involved 
in planting, producing and cultivating in [,his] current agricultural activities," the 
evidence of record does not support this finding. October 2012 VR&E Decision. 
His current "greenhouse"-type structures do not allow him access during the day 
due to excessive sunlight and during cold weather, which he testified is frequent 
where he lives, as well as at times when he is unable to walk or stand. The 
Veteran has reported that an ADA-compliant greenhouse would give him more 
independence, presumably especially during the frequent times when he is at 
home alone. May 2014 Rebuttal to SSOC, pp. 4." 

I 

As VA had ample opportunity to rebut this finding after the SSOC was submitted 
on May 22nd, 2014, the Presumption of Regularity must attach to the Seattle 
VR&E Officer's concurrence with petitioner's contentions. Petitioner points out 
this was almost a year prior to the BVA hearing of April 29th, 2015. The hearing 
occurred shortly after the certification of the appeal (VA Form 8) dated 
2/27/2015 signed by C. Mackey-Rivas (Coach). See CAVC 15-112 ECF Docket 
run- March 2, 2015-Respondent's Respon~e to Petition for Extraordinary Relief 
(MMM). 

Wherefore, Petitioner implores the Court to instruct the Secretary to bargain in 
good faith mutually, in accordance with 38 USC §3107(c)(2) and grant 
petitioner's request for a greenhouse that complies most closely with 38 CFR 

I 

§21.90(b) (2) and provides for the most equitable award (AB supra) comporting 
with the clear and unmistakable findings of fact of the September 4th, 2015 BV 
decision. I 

ordon A. Graham 

Petitioner, pro se 

9 
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Certificate of Service 

On July 15th, 2016, a copy of this response was mailed, postage prepaid, to: 
I 

Gabrielle L.1 Clemons 

Paralegal Specialist 
I 

Office of General Counsel (027 I) 

810 Vermont Ave. NW 

Washington, DC 20420 
I 

I certify under the penalty of perjury under the laws of the United States of 
America that the forgoing is true and correct. 

I 

Is/Gordon A. Graham 

Pro se appellant 



Certificate of Service 

On July 15th, 2016, a copy of this response was mailed, postage prepaid, to: 

Gabrielle L. Clemons 

Paralegal Specialist 

Office of General Counsel (027 I) 
I 

810 Vermont Ave. NW 

Washington, DC 20420 
I 

I certify under the penalty of perjury under the laws of the United States of 
America that the forgoing is true and correct. 
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Exhibit A 

G.Aiexander Graham <gaegraham@yahoo.com> 

To HOLLAWAY, KRIS, VBASEAT Jul6 at 11:44AM 

Kris, 
I 

In your recent phone call you mentioned you had a brief (working paper) 
summation of what was being considered on the greenhouse parameters. 
Before we meet, I would appreciate a copy of it or an IILP you might be 
considering for my signature so we can accomplish this in one visit. If we are not 
in substantial agreement on the goals, the actual size and configuration of the 

I 

greenhouse or what VA considers a "reasonable accommodation", your drive 
over would be a waste of time. 

I 

I have striven over time to be an active stakeholder in this but the lack of 
information is causing an irreparable breakdown in communications. This is what 
prompted my filing to the CA VC. The VA Secretary, as you probably know, has 
until July 24th, 2016 to respond to that current Extraordinary Writ petition before 
the Court. I was hoping I could file a Petitioner's reply brief afterwards saying we 
have reach a mutually agreed upon modus vivendi. Absent any input or a 
beginning dialogue until we meet face-to-face is counterproductive and will 
only lead to further delays. 

The Farmtek ILP coordinator, Karen Meister, was given the full list of my disabilities 
and asked to craft a bid that hewed to the medical shortcomings and the ADA 
nature of my disabilities. A 24 foot by 48 foot greenhouse will encompass the 
same area I presently have under cultivation. ADA requirements also show a 
need for two entrance exits at opposite ends. Due to my 6 ventral hernias and 
permanent lifting constraints of 10 lbs., using potting soil is sadly no longer an 
option. This was discussed in the opening colloquy with the Veterans Law Judge. 
We impressed upon him that 38 CFR § 21.160(a)'s "General" introductory 
statement encompasses all disabilities-both service and non-service connected. 
Any IILP must take all my disabilities into account. Simply providing a covered 
structure with a 120V AC outlet and a water spigot will not suffice to satisfy the 
BVA findings. I hope we are clear on that.

1 

As you may be aware, too, my rated 
disabilities have increased to dramatically to 1 00%, 1 00%,60%,40%,30% and 1 0% 

I 
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since my original filing in 2011. These percentages do not include my Crohn's 
disease, numerous hernias or balance issues. Merely trying to comply with the 
original 2011 greenhouse parameters is no longer a limited option left on the 
table now. 

Obviously, if the The VR&E parameters fail to encompass the BVA findings and 
appeals language, we will shortly find ourselves at an impasse before we even 
sit down. VR&E already finds themselves on shaky ground and in violation 38 CFR 
§ 21.192(a)(2). As of today's date, it has been ten months and two days since 
the BY A decision was released. As this is a matter of first impression before the 

I 

Court, it is possible Judge Bartley may construe it as essentially an arbitrary 
refusal to act on the VA Secretary's part. 

I 

Additionally, as covered in 38 USC§ 3107(a), the statute clearly states: 

Such plan shall be developed with such v~teran and shall include, but not be 
limited to 

( 1) a statement of long-range rehabilitatio;n goals for such veteran and 
intermediate rehabilitation objectives related to achieving such goals, 

(2) a statement of the specific services (w~ich shall include counseling in all 
cases) and assistance to be provided under this chapter, 

Court Of Veterans Appeals precedence unequivocally states that the usage of 
the verb "shall", as opposed to "may", clearly and unmistakably demands 
compliance with the regulation. 38 USC§ 3107(c)(2) goes on to state: 

(2) In any case in which a veteran does not agree to such plan as proposed, to 
such plan as redeveloped, or to the disapproval of redevelopment of such plan, 
such veteran may submit to the person described in section 31 06(f) of this title a 
written statement containing such veteran's objections and request a review of 
such plan as proposed or redeveloped, or a review of the disapproval of 
redevelopment of such plan, as the case may be. (See also 38 CFR 
21.98(a)(1,2)(b) (1,2)). 
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See also §21.92 Preparation of the plan. 

(a) General. The plan will be jointly developed by Department of Veterans 
Affairs staff and the veteran. (emphasis petitioner's). 

(b) Approval of the plan. The terms and conditions of the plan must be 
approved and agreed to by the counseling psychologist, the vocational 
rehabilitation specialist, and the veteran. (emphasis petitioner's). 

It would be preferable to sit down with a preconceived idea of V A's intentions to 
avoid further discord or misconceptions. A~ I have no knowledge ofhydroponics, 
I am hoping for some guidance or educational instruction along the lines of 
what was provided to me on the 2012 ILP computer services from Jim Moss. We 
all desire the same outcome-one free of dissention and disagreement. 

I 

Towards that end, it might be time to begin our own colloquy towards a mutual 
agreement of what will be provided as opposed to a one-way, dictatorial 
statement of what VA is prepared to offer. As mutual stakeholders, it is 
imperative to communicate openly and fr~quently to accomplish this in a timely 
manner. Absent that, we are merely working at cross purposes and may never 
find common ground. 

On another note, during your last visit, I asked you to submit a request for the 
Lexis Nexis Veterans Benefits Manual and supporting CD disc. I am sitting this 
month for the VA nonattorney practitioner's test and am desirous of having the 
materials to assist in my future preparations for helping Veterans. V A's laws and 
regulations, as well as theM 21 and M28 change frequently. Absent any 
updates, my pro bono work stands a chance of being incorrect or inaccurate. 

Since VA's VR&E program is increasingly shrinking in the number of Veterans 
helped, this should not impede or grossly impact other deserving seriously 
disabled Veterans as defined in 38 USC§ 3120. I note for several years now that 
the VR&E has been unable to identify(only 1,426 Veterans) and award the full 
complement of 2,700 individuals authorized by law to entitlement to the IL 
Program. V A's own IL Case Reports show i~ FY 2004, Seattle had 41 successful 
rehabs versus the 7 recorded in FY 2015. Either the number of severely disabled 
Veterans is in decline or the program suffers gross underutilization. In any case, 
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there appear to be ample funds available and waiting to be awarded. I would 
appreciate an update on that request when I see you on the 13th unless you 
have information on the status presently. Presuming an inevitable denial, I would 
respectfully request you send it back to YR&E YACO for Administrative Review 
as soon as possible. 

Without a VR&E position paper on what is proposed, any potential agreement 
will be stymied and your valuable time wasted. I'm fairly sure we don't want that. 
In the event you cannot supply me with the documents, we should reschedule 

I 

our meeting until we have a mutual understanding hammered out that will be 
productive and a viable IILP that encompasses what the BVA held in its findings. 

I look forward to a timely response and th~ requested documents. 

Gordon "Alex" Graham 
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REHABILIT TION PLAN A 1. DATE 

04/11/2016 
2. ARST- MIDDLE -lAST NAME OFV£TERAN 1.-. ~NUMBER Gordon A Graham 
5. PROGRAM PLAN 6A. lYPE OF PLAN 

IILP Original 
DOT Cod& and Tille 68. AMENDMENT NO. TO IWRP l6C. DATE OF IWRP 
000 No DOT Code Required I 
7. PROGRAM GOAL ' 
To maintain activities of daily living through the participation In year round gardening activities 

NOTE: INTERMEDIATE OBJECTIVES TO ACHIEVE PLANNED GOAL COVERED IN ITEIIS 8 THRU 12. 

8ll OBJECTIVE ONE{~) BB. ANTICIPATED COMPLETION DATE 

Evaluate functional effects of disability related to performing gardening 
05/2016 avocational activities. To determine adaptive equipment or modification and 

nthAr • in nnfAr fn JOmgf:ain .:l..ti.nn; 
BC. SERVICES PROVIDED BD. DURATION OF SERVICES 

Rehabilitation Engineer (RE)IO.T will conduct ergonomic assessment and FROM£YR rl;l TOCH:! r1:1 

provide VA case manager with any recommendations for adaptive equipment 0412016 05/2016 
or site modifications as needed. 
BE. NAME & ADDRESS OF PERSON OR INSTITUTION PROVIDING SERVICES BF. PERSON TO CONTACT (If inslilu6on) 

US Dept. ofVeteransAffairs VAIVR&E Kris Hollaway 
JACKSON FEDERAL BUILDING I 8G. TELEPHONE NO. (Include Anla Code) 
9152Nd Ave I 

Seattle, WA 98174 (206} 341 8541 

11H. EVAWAIION CRITERIA 

Veteran will participate and cooperate with rehabilitation functional capacity evaluation(s) In determining functional 
effects of pursuing gardening avocational activities. 

Bl EVALUATION PROCEDURE 
VR&E will review RE/OT reports in order to provide and determine appropriate, functional and accessible 
accommodations as not to aggravate disability. 

8J. EVALUATION SCHEDULE 

At least once per month. 

BK PROGRESS NOTES 

9A OBJECTIVE lWO ~lion) 98. ANTICIPATED COMPLETION DATE 

GSA contractor will construct ADA compliant greenhouse in accordance with 
08/2016 requirement of FAR and VR&E guidelines. ' I 

9C. SERVICES PROVIDED 9D. DURATION OF SERVICES 

GSA Contractor will conduct work site assessment and construct ADA FROM C6fll Yt I TOCMp '(J;I 

compliant greenhouse 04/2016 0812016 

9E. NAME & ADDRESS OF PERSON OR INSTITUTION PROVIDING SERVICE 9F. PERSOIHO CONTACT (trinstllulton} 

US Dept of Veterans Affairs Kris Hollaway 
JACKSON FEDERAL BUILDING 9G. TELEPHONE NO. (lncluda A1811 Code} 
9152ndAve 
Seattle, WA 98174 

i 
(206) 341 8541 

9H. EVALUATION CRITERIA I 
Veteran will participate and cooperate with GSA Contractor in construction of greenhouse. 

I 
VA FORM 28-8872 
Page 1 
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ITEM 9, CONTINUED : 
91. EVALUATION PROCEDURE I 
VR&E will review GSA Contractor assessment of greenhouse accommodations, materials and recommendations in 
order to provide and detennine appropriate, functional and accessible accommodations as not to aggravate disability. 

9J. EVALUATIOM SCHEDULE 

At least once per month. 

9K. PROGRESS NOTES 

1 OA. OBJECTIVE THREE (Dest;riplion} 108. ANTICIPATED COMPI.ETION DATE 

Veteran will continue with follow-up treatment with your treating physician, 
04/2017 making every effort to follow the physician's prescriptions and treatment 

ouUine. Provisions for gardening activities will accompany medical limitations 
by physician. i 

10C. SERVICES PROVIDED I 100. DURATION OF SERVICES 

MedicaVdental benefits as needed. FROM llfl! l!CI m(Mo Yn 

04/2016 04/2017 

10E. NAME & ADDRESS OF PERSON OR IHSTJTUTlON PROVIDING SERVICES 10F. PERSON m CONTACT (11/nslihA/on) 

VA MEDICAL CENTER- BREMERTON Loueen Boyle 
925 Adele Avenue 10G. TELEPHONE NO. (Include A/ell Code) 
Bremerton, WA 98312 

(360) 782-0129 

10H. EVALUATION CRITERIA 

Veteran will keep all scheduled medical appointments and follow lreatment recommendations as related/ needed in 
order to pursue avocational gardening activity. Inform case manager of additional appointment and follow-up referral 
needs for activity. 5K 
10l EVALUATION PROCEDURE 

Discuss status of treabnent of your disabilities with your assigned Case Manager during supervisory meetings. Notify 
your Case Manager of any changes to your health or changes in your disability condition. 

10J. EVALUATION SCHEDULE 

At least once per month. 

10K PROGRESS NOTES 

From 5H: Review medical assessment from physician as service being developed and GSA contract awarded. 

11. CLOSURE STATEMENT 

' 
I 

I CERTIFY THAT I havep8lticlpllled In thedllvelopmentofthla- plan ll.ndlntand n Is my ruponolbilly Ia c:ccp«a~&intheprogram and make .......,.,_ell'omson mybehal. 
There Willi>& periodiC and/or~ annual review <I the plan, at which tin& the VA-manbats and I wil ...... a chanc& Ia jcinlly ..-.aklp I. 

12. SIGNATURE OF VETERAN 

14. SIGNATURE OF VOCATIONAL REHABIUTATION SPECIALIST 

VA FORM 28-8872 
Page2 

13. SIGNATURE OF COUNSELING PSYCHOLOGIST 

15. ANNUAL REVIEW DATE 

I 

___j 
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IJcp;lrlllll'lll Ill \ l'lcran' \lt'air' 
- - -- ~ - -

E REHABILITATION PLAN -CONTINUATION SH ET 1. DATE 

2. FIRST- MIDDLE ·LAST NAME OF VETERAN 3. CLAN NUMBER 4. SOCIAL SECURITY NUMBER 

Gordon A. Graham - -5A. OBJECTIVE FOUR (Descrlpi/Dn} 58. ANTICIPATED COMPLETION DATE 

To maintain year round greenhouse activities pursuit to avocational activities 
04/2017 

5C. SERI/ICES PROVIDED 5D. DURATION OF SERVICES 

Greenhouse with walkerlwheelcflair accessibility for residential use. Purchase and FROM CMl! r~;l TOCMg rGJ 

installation according to manufacture, RE and OT specifications. Monitoring as 04/2016 04/2017 
needed. 
5E. NAME & ADDRESS OF PERSON OR INSTITUTION PROVIDING SERVICES 5F. PERSON TO CONTACT (UIMiilution} 

US Dept of Veteran Affairs/ VR&E Kris Hollaway 
JACKSON FEDERAL BUILDING 
9152ndAve 

5G. TELEPHONE NO. (1- AlliS Code) 

Seattle, WA 98174 206341 8541 

5H. EVALUATION CRITERIA 

Veteran will demonstrate greenhouse production activities, sucfl as exhibiting new plantings, seasonal fruit and vegetables, 
flowers or any other activities where a greenhouse is needed. 
S1. EVALUATION PROC~E 
Case Manager will monitor veteran's greenhouse production activities. 

5J. EVALUATION SCHEDULE 

At least once per month. 

5K. PROGRESS NOTES 

6A. OBJECTIVE FIVE (Dest:tfpllon) 

6C. SERVICES PROVIDED 

6E. NAME & ADDRESS OF PERSON OR INSTilUTION PROVIDING SERVICES 

6H. EVALUATION CRITERIA 

61 EVALUATION PROCEDURE 

6J. EVALUATION SCHEOUI.E 

6K. PROGRESS NOTES 

VA FORM 28-8872 
Page3 

68. ANTICIPATED COMPLETION DATE 

BD. DURATION OF SERVICES 

FROM{Ilfl! rt;;! IQCMII rt! 

6F. PERSON TO CONTACT (fflnslltu5on} 

6G. TELEPHONE NUMBER (Include At&a Code} 
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DEPARTMENT OF 
VETERANS 
AFFAIRS 

Regional Ollice 
Henry M. Jackson Federal Buikilnti 
81& Second Avenue 
Seattle, WA 88174-1001 

VRE DMslon 346/28 

Voice I:. 
FAX 1: 

FAX COVER SHEET 

(208) 341-8228 
(201) 341-8817' 

1'llb ~ 16 ~ M.{v ftn' .t/ue ,.. tif tlu! ,_.,. .,. ·llj/W to ,.,..,. It Jr ..,.,_ a4 ,..., etRIIllllt 
lnf_,., tlult 16 ~ ~ t1r IN11«1« 6y b• All eden tn .,.,.ltlllf/ltttl tNt ~of tAll 
,..,e ti«slllll wtJlN -vr 9J1IIctdM,.,.,...,. a ,,.,/frRrl·tll:6doare all tlud oW9 ~ 
~ tlr t:tJW#n6 tlftltb Cflllllllllllkt 16 ptrJIIlbltl:ttl. lfyt~t~luJN iecdtW dlr _, I Nltwt.fM Ill mw, 
pl-.mlllb .. ~. tlue tlll!p/ullu,.,.,.,. 
Pltpt DtQytr To; 

Voice .. FAD: 

COIIIIENTS; .' 

Please Call If You Did Nrit Receive All of The Ttanamltt8L 

_j 
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' 
Dep.lt·fmcnf of\ cfcrarh \ffa1r' 

I ITA 1. DAlE 

04/11/2016 
REHAB L TION PLAN 

2. FIRST- MIDDLE - LAST NAME OF VETERAN 

I~ ~NUMBER Gordon A Graham 
5. PROGRAM PLAN ' 6A. TYPE OF PLAN 

IILP I Original 
DOT Code and Tille ' 68. AMENDMENT NO. TO IWRP I BC. DATE OF UIRP 
000 No DOT Code Required ; 

7. PROGRAM GOAL 

To maintain activities of daily living through the participation in year round gardening activities 

NOTE: INTERIIEDIATE OBJECTIVES TO ACHIEVE PLANNED GOAL COVERED IN ITEMS 8 THRU 12. 

8A. OBJECTIVE ONE~) 88. ANTICIPATED COMPtETION DATE 

Evaluate functional effects of disability related to performing gardening 
05/2016 avocational activities. To determine adaptive equipment or modification and 

other · in order to sustain :=~clivitv 
8C. SERVICES PROVIDED 

.) 80. DURATION OF SERVICES 

Rehabilitation Engineer (RE)/0. Twill conduct ergonomic assessment and fROMIMp Yt) TOCMq Ytl 

provide VA case manager with any recommendations for adaptive equipment 04/2016 05/2016 
or site modifications as needed. 
8E. NAME & ADDRESS OF PERSON OR INSTITUTION PROVIDING SERVICES BF. PERSON TO CONTACT (ff institldion) 

US Dept. of Veterans Affairs VANR&E Kris Hollaway 
JACKSON FEDERAL BUILDING 8G. TELEPHONE NO. (Include Ama Code) 
9152Nd Ave 
Seattle, WA 98174 {206} 341 8541 

BH. EVALUATION CRITERIA 

Veteran will participate and cooperate with rehabilitation functional capacity evaluation(s) in determining functional 
effects of pursuing gardening avocational activities. 

Bl EVALUATION PROCEDURE 
VR&E will review RE/OT reports in order to provide and determine' appropriate, functional and accessible 
accommodations as not to aggravate disability. 

8J. EVALUATION SCHEOULE I At least once per month. 
I 
i .. 

IlK. PROGRESS NOTES 

8A. OBJECTIVE lWO (~lion) 98. ANTICIPATED COMPLEllON DATE 

GSA cpntractor will construct ADA compliant greenhouse in accordance with 
08/2016 requirement of FAR and VR&E guidelines. 

9C. SER\IICES PROVIDED 90. DURATION OF SERVICES 

GSA Contractor will conduct work site assessment and construct ADA FROM tMA Y< I IQtH! Yl:l 

compliant greenhouse 04/2016 0812016 
\ 
\ 

\\. 
BE. NAME & ADDRESS OF PERSON OR INSilTUTION PROVIDING SERVICE SF. PERSON TO CONTACT (lfln.stiluftOn} 

US Dept of Veterans Affairs Kris Hollaway 
JACKSON FEDERAL BUILDING 
9152ndAve 

9G. TELEPHONE NO. (Include AIM Code) 

SeaHie, WA 98174 (206) 341 8541 

9tl. EVALUATION CRrrERIA 

Veteran will participate and cooperate with GSA Contractor in construction of greenhouse. 

VA FORM 28-8872 
Page 1 
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ITEM 9 CONTINUED 
91. EVALUATION PROCEDURE I 

VR&E will review GSA Contractor assessment of greenhouse accommodations, materials and recommendations in 
order to provide and determine appropriate, functional and accessible accommodations as not to aggravate disability. 

I 

9J. EVALUATION SCHEDULE 

At least once per month. 

9K. PROGRESS NOTES 

I 

10A OIIJECTIVETHREE(De~ 108. ANTICIPATED COMPI.ETlON DATE 

Veteran will continue with follow-up treatment with your treating physician, 
04/2017 making every effort to follow the physician's prescriptions and treatment 

ouUine. Provisions for gardening activities will accompany medical limitations 
by physician. 
10C. SERVICES PROVIDED 100. DURATION OF SERVICES 

MedicaVdental benefits as needed. I FROMCMI! ~Gl TOtMo Yrl 

04/2016 04/2017 

10E. NAME & ADDRESS Of' PERSON OR JNSTmiTION PROVIDING SERVICES 10F. PERSON TO CONTACT (Uinstitutlon) 

VA MEDICAL CENTER- BREMERTON loueen Boyle 
925 Adele Avenue 10G. TELEPHONE NO. (lndrltle Ales Coda} 
Bremerton, WA 98312 I 

(360) 782-0129 

10H. EVALUATION CRITERIA 

Veteran will keep all scheduled medical appointments and follow treatment recommendations as related/ needed in 
order to pursue avocational gardening activity. Inform case manager of additional appointment and follow-up referral 
needs for activity. 5K 
10l EVALUATIONPROCEDURE 

Discuss status of treatment of your disabilities with your assigned Case Manager during supervisory meetings. Notify 
your Case Manager of any changes to your health or changes in your disability condition. 

10J. EVALUATION SCHEDULE 

At least once per month. 

10K PROGRESSNOTES 

From 5H: Review medical assessment from physician as service being developed and GSA contract awarded. 

11. ClOSURE STATEMENT 

I 

I CERTlFY THAT I have pailidpsled In the davslapment afthla ptagmm plan. IWldoratatd U Is my f811lClmiblly Ia c:cq>erate in the program and ..-ra~el!al1& on mybehaf. 
Thera Will be pedodla lill1dl« an 8lllllllll reviBw ollhe plan, at which time !he VA-memll8rll Md I wil have a chance Ia jointly redeYalap It 

12. SIGNATURE OF VETERAN 

14. SIGNATURE Of' VOCATIONAl. REHABIUTATION SPECIALIST 

VA FORM 28-8872 
Page2 

13. SIGNATURE OF COUNSELING PSYCHOLOGIST 

15. ANNUAL REVIEW DATE 

I 
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REHABILITATION PLAN -CONTINUATION SHEET 1. DATE 

04/2017 

206341 8541 

Veteran will demonstrate greenhouse production activities, such as exhibiting new plantings, seasonal fruit and vegetables, 
flowers or any other activities where a greenhouse is needed. 

Page3 
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Dept. Of Veterans Affairs 

Attn: VR&E Director 

915 2nd Ave. 

Seattle, WA 981 7 4 

Re: Gordon A. Graham/37 47 

Proposed I LP plan for greenhouse 

July 13th, 2016 

Dear Sir, 
I 

In keeping with the requirements of USC §3107(c)(2) outlined in 38 CFR 
§21.98(a)(1,2), (b)(1,2), I hereby inform you of my disagreement with the 
proposed IILP. I officially request a review of the original plan as approved by 
Veterans Law Judge Vito Clemente in BVA decision 14-42 623 dated September 
4th, 2015. The proposed greenhouse structure does not incorporate the Findings 
of Fact nor the Reasons and Bases arrived at,in the appeal grant. Below are a 
summary of the perceived problems with the current (original) plan received 
July 7th, 2016. I further request the findings of fact on my severe physical 
disabilities be incorporated into any future plan promulgated in this regard. I also 
ask to be included in the promulgation of said plan in accordance with the 
requirements summarized in 38 CFR § 21.92(a) (b). 

Findings of Fact 

1) SC Disabilities of record May 2011 were Hepatitis C 100%, Porphyria Cutanea 
Tarda 40% and tinnitus 10%. ( 100% plus 50%) 

2) SC Disabilities of record at BVA decision September 4th, 2015 were Hepatitis 
1 00%, Porphyria Cutanea T arda 1 00%, anemia 60%, Cryoglobulinemia/ 
Fibromyalgia 40%, PCT skin scarring 30%, tinnitus 1 0%. ( 100%, 1 00% plus 90%) 

I 

3) Non SC disabilities that were evidence of record at BV A decision September 
4th, 2015 are short bowel syndrome, 6 ventral hernias reducing lifting capabilities 
to 1 0-15 lbs., Discodegenerative disease of the lower back (DOD @L5-S 1 
juncture), chronic pain in lower back and abdominal area, balance 
issues/dizziness due to anemia/phlebotomies. 1 



•2• I 

Greenhouse Square Footage (size) 

The size of the proposed greenhouse seems to be predicated on conversion of 
square footage of existing 6X8 unheated cold frame (48 Sq. Feet), defined by 
VR&E as a "greenhouse", to comport with ADA entrance/egress and aisle way 
requirements (as stated in Scope of Work document). However, I have a total of 
eleven raised beds, ten of which are 12 fee~ by 3 feet for an aggregate total of 
360 Sq. Feet. One cold frame is 4ft. x 8ft. equaling 32 Sq. Ft. The current sum is 
thus 440 Sq. Feet of raised planters and always has been. This is the area 
requiring coverage to protect me against the sun and the cold on a year round 

I 

basis. This does not include storage area needs for other items discussed below. 

The proposed Scope of Work does not incorporate Findings of Fact of BVA 
decision dated September 41h, 2015. See BV A decision # 14-42 623, page 2 
Findings of Fact #2. 

"his disabilities prevent sunlight and cold exposure, and sometimes require the 
use of a wheelchair or walker." 

Due to the vast increase in disabilities since my filing in May 2011, and the finding 
that I must avoid exposure to sun and cold below 40 degrees, the only cogent 
interpretation of the decision is the heated, ADA -compliant greenhouse must 
be of sufficient size to encompass all my current outdoor (and indoor) growing 
operations- both winter and summer. The proposed plan merely attempts to 
enclose a 6X8 area into an ADA-acceptable format with heating but without 
lighting to grow with. 

Requirements for Lighting 

The proposed IILP greenhouse does not provide for indoor growing lights. No 
winter indoor operation is possible without lighting due to the low aperture of the 
sun during the period of late October to late March. Plants simply will not grow 

I 

without light. The sun is insufficient. My current structure has such an indoor light 
and always has. I added a 120V AC space heater to increase the temperature 
in order to make growing of cold weather vegetables actually feasible at a 
mean temperature of 45 degrees during the winter. Since none the cold frames 

I 



or raised beds have any insulation or provisi<?ns for year-round growing (or 
heating), winter production in them is anemic and virtually nil. 

Short of growing mushrooms, a new greenhouse of any size will be of little use in 
winter without sufficient overhead grow lighting. 

Lifting Limitations 

38 CFR 21.160(a) specifies VA must consider all disabilities. 

One of my non-service connected (NSC) disabilities (six ventral hernias) due to 4 
botched VA surgeries in the 2009-2010 one year inpatient tenure at the Seattle 
VAMC) leaves me with a reduced ability to lift heavy objects. Combined with 

I 

my chronic lower back pain due to an airplane crash in 1971 in Thailand during 
military service, my ability to lift more than 10 lbs or stand for great periods of 
time is severely compromised. This informatio~ is, and has been, in the 
constructive possession of the VA. (See VHA medical records in claims file). 

VR&E planning for the new greenhouse must acknowledge those findings and 
incorporate them into the structure. This is why I request a hydroponics system 
that will resolve any lifting requirements. A larger greenhouse will be needed to 
allow for the associated tanks and equipment employed with a hydroponic 
setup. In addition, I will need a "portapotty" due to my short bowel syndrome. 
Currently, due to the distance from the house to the existing garden, I often lack 
sufficient bowel continence to make it from the garden to a bathroom in the 
house in time. Space for this must be allotted as well. I am more than willing to 
purchase a small portable device for this at my own expense. I do not expect 
VA to pay for everything. I merely ask for space accommodations. 

' 
Farmtek Bid #737180 dated Julv 27th, 2015 

I 

I had hoped to meet with my Vocational Counselor(s) during the preliminary 
planning stages of the Individualized Independent Living Plan (IILP) following the 
favorable BY A appeal decision. I even went so far as to pose the parameters of 

r 

my needs to the resident ILP coordinator at Farmtek Inc. in advance who does 
this frequently. Ms. Karen Meister was kind enough to put together a needs-
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based plan that incorporated my disability picture and enclosed my current 
operation under one roof from twelve different existing structures. This spring she 
even agreed to extend the bid offer at the same price quoted last year at this 
time in spite of Farmtek's annual price increases. 

Unfortunately, coordinated planning with the Vocational Counselor was not 
proffered nor entertained and we now find ourselves at loggerheads over what 
is, or isn't. sufficient to accomplish a successful rehabilitation plan while 
simultaneously protecting me against the elements of sun and cold. 

Hard Surface Floor with Rubber Mats 

Farmtek further noted that I have balance issues and am taking blood thinner 
medication (Coumadin) for my heart condition. Should I fall due to dizziness or 
imbalance, I will need fall protection. Towards this eventuality, it was 
recommended that% inch hard rubber mats be installed for fall protection. In 
addition, due to extensive mole/gopher activity, it was recommended that a 4-
inch thick concrete slab be installed to prevent eventual intrusion and an 
uneven floor surface due to tunneling. 2- inc~ minus gravel overlay, even rolled 
out to support 2,000 psi, would not be a deterrent to the rodents. 

VA VR&E Regulations Re ILP services. 

VA's VR&E personnel are bound by regulations as well as holdings by the BY A's 
Office of General Counsel (OGC) precedent opinions. My BY A appeals decision 
held that the Vocational Counselor's finaings of October 2012 are no longer 

I 

valid. See page eight of the decision: 

"While the October 2012 VR&E Decision denying the Veteran's request for a 
greenhouse noted that he was able to "perform the avocational activities 
involved in planting, producing and cultivating in [his] current agricultural 
activities," the evidence of record does not support this finding. October 2012 
VR&E Decision. I 



' i 

"His current "greenhouse"-type structures d~ not allow him access during the 
day due to excessive sunlight and during cold weather, which he testified is 
frequent where he lives, as well as at times when he is unable to walk or stand. 
The Veteran has reported that an ADA-compliant greenhouse would give him 
more independence, presumably especially during the frequent times when he 
is at home alone. May 2014 Rebuttal to SSOC, pp. 4." (emphasis mine) 

Judge Clemente also quoted from VA OGC Precedent 34-1997: 

"In VAOPGPREC 34-97, the General Counsel observed that the Congressional 
directive of the law is that VA "must afford the services and assistance deemed 

-- I 

necessary to accomplish the broad statutory program objective of enabling 
eligible veterans to achieve maximum independence in daily living. Thus, if [VA 
considers a particular service necessary to enable the individual to participate 
in family and community activities, even when those activities are recreational 
in nature, that service may be included as an appropriate part of an individual's 
independent living program." VAOPGPREC 34-97. 

I 

"It was also specifically held that "VA has the ,authority, and responsibility, to 
provide all services and assistance deemed necessary on the facts of the 
particular case to enable an eligible veteran, participating in such a program to 
live and function independently in his or her family and community without, or 
with a reduced level of, the services of others. This includes the authority to 
approve, when appropriate, services and assistance that are in whole or part 
recreational in character when the services are found to be needed to enable 
or enhance the veteran's ability to engage in family and community activities 
integral to the veteran's achieving his or her independent living program goals. 
VAOPGPREC 34-97, Italics added." (Please note the Veterans Law judge 
italicized "appropriate, services and assistance that are in whole or part 
recreational in character when the services are found to be needed to enable 
or enhance the veteran's ability to engage in family and community activities 
integral to the veteran's achieving his or her independent living program goals". 
It is presumed these instructions were enunciated in order to provide guidance 
below at the Seattle VR&E decision phase. 

1 

I 



' ' 
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VA OGC Precedent 6-2,001, Paragraph 24 

Although not cited, I would point out the finding in VA Office of General Counsel 
Precedent 6-2001-to wit, the holding in paragraph 24, that an outdoor structure 
such as a greenhouse can have a twofold purpose: 

"The improvement sought here, however, is not designed for those purposes 
and disabilities. Rather, it is intended to give the veteran an added therapeutic 
and recreational option, given his radiation dermatitis and PTSD, that will 
improve his quality of life. It would not improve access within the home, but 

I 

would afford an all-weather enclosure into which the veteran could go to 
escape the confines of his home-- to observe, paint, and photograph nature. 
This, as we have said, is consistent with the g~als of an IL program. See, M28-1, 
Pt II, par. 8.02e., at 8-2; see, also, VAOPGCPREC 34-97. 

OGC precedent 6-2001 is on point as 'radiation dermatitis' is analogous in this 
instance to the severe disability of Porphyria Cutanea Tarda I suffer that prevents 
safe excursions outside the home. 

The Vocational Counselor ignores these de novo findings and proposes to 
substitute his judgement of what is needed or will suffice for the greenhouse 
based on outdated findings of fact. Absent any horticultural training or medical 
expertise on my extensive disabilities, the services he proposes to provide are 
woefully inadequate to the task and will greatly increase sun/cold exposure. 

The purpose of the proposed greenhouse and its size are twofold. It permits me 
an escape from my home as discussed in OGC Precedent 6-2001 as well as a 
recreational outlet to pursue my avocational ,gardening suitably protected from 
the elements. Absent any hydroponics, I will be forced into lifting heavy objects 
or dependent on others to do so in an extremely small enclosure. A small 
greenhouse will not permit storage of soils and fertilizers requiring endless trips 

I 

outside into the sun to assemble and carry them in as needed. 
I 

At the top of page 6 if the BVA decision, the Veterans Law Judge noted the 
Vocational Counselor had stated: 

[T]he Veteran was "home by himself most of the time." 



' ' 

-7-

In the middle of page 6, it was noted by the VLJ: 

"However, the Veteran testified that before the undersigned he warranted a 
larger greenhouse with raised tables and rubber mats on the floors so he could 
use his wheelchair and would not become injured in case he fell. April 2015 
Hearing Transcript, pp. 12. He stated that an: ADA-compliant greenhouse would 
protect him from the sun and low temperatures due to his cryoglobulinemia and 
porphyria cutanea tarda (PCT), and would essentially allow him access to the 
outside that he might not have otherwise. ld. at pp. 8. He reported that his PCT 
caused skin eruptions with sun exposure and that because of the 
cryoglobulinemia, weather below 40 degrees caused his blood to coagulate in 

I 

his ears, hands, nose, and feet. ld.at pp. 13." 
I 

This, too, is now an established finding of fact and one unaddressed by the 
Vocational Counselor's lack of inclusion of fall protection. While I am seeking 
independence in everyday living, the Vocational Counselor must recognize I am 
frequently home alone and need to be safe 'and independent in the activities of 
everyday living without the help of others or with the reduced help of others. 

I 

Nowhere in the proposed IILP greenhouse services is this finding incorporated. 

38 USC §3107(c)(2l Nonconcurrence 

38 USC §3107 (c)(2) was enacted by Congress and specifies that: 

(2) In any case in which a veteran does not agree to such plan as proposed, to 
such plan as redeveloped, or to the disapproval of redevelopment of such plan, 
such veteran may submit to the person described in section 31 06(f) of this title a 
written statement containing such veteran's objections and request a review of 
such plan as proposed or redeveloped, or a review of the disapproval of 
redevelopment of such plan, as the case may be. 

I 

Pertinent 38 CFR §21 ILP Regulations 

Based on the outdated IILP presented ( 15X20 greenhouse with no lighting or 
hydroponics), I respectfully request a redetermination based on the 
enumerated factors (and facts) above. Additional pertinent regulations in 38 
CFR Chapter 21 include, but are not limited to: 

I 
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§ 21.80(a) (3) (Assuring the timeliness of assistance by Department of Veterans 
Affairs staff in providing services specified in the plan) 

I 

§ 21.90(b)(2) (Utilization of programs with a demonstrated capacity to provide 
independent living services for severely handicapped persons) 

§ 21.92(a) (b) 

(a) General. The plan will be jointly developed by Department of Veterans 
Affairs staff and the veteran. 

I 

(b) Approval of the plan. The terms and conditions of the plan must be 
approved and agreed to by the counseling psychologist, the vocational 
rehabilitation specialist, and the veteran. 

§ 21.94(b)( 1 )(2) 

(b) Long-range goals. A change in the statement of a long-range goal may only 
be made following a reevaluation of the veteran's rehabilitation program by the 
counseling psychologist. A change may be made when: 

I 

( 1) Achievement of the current goal(s) is no longer reasonably feasible; or 

(2) The veteran's circumstances have changed or new information has been 
developed which makes rehabilitation more likely if a different long-range goal 
is established. 

§ 21.98(a)(1,2), (b)(1,2) 

(a) General. The veteran may request a review of a proposed, original, or 
amended plan when Department of Veterans Affairs staff and the veteran do 
not reach agreement on the terms and conditions of the plan. A veteran who 
requests a review of the plan must submit a written statement to the case 
manager which: 

( 1) Requests a review of the proposed, original, or amended plan; and 

(2) Details his or her objections to the terms and conditions of the proposed, 
original, or amended plan. 



' . 

(b) Review by Vocational Rehabilitation and Employment Officer. Upon receipt 
of the veteran's request for review of the plan, the counseling psychologist or the 
case manager will forward the request together with relevant comment to the 
VR&E Officer who will: 

( 1) Review relevant information; and 

(2) Inform the veteran of his or her decision within 90 days. 

This letter will stand as my request for review of the original plan as well as 
detailing my objections to it. 

I do not want to appear ungrateful nor do I wish to sow discord. I requested a 
greenhouse with very little knowledge of whbt I needed in 2011, In retrospect, I 
erred. In the interim, my service connected disabilities have vastly increased, 
been recognized and I have now been granted compensation for them based 
entirely on 2015 criteria. Attempting to use the 2011 facts to fashion a template 
of needs in 2016 directly contravenes the intent of 38 CFR §21.94(b) (2)and is 
adversarial. The failure to follow 38 CFR §21.92 is why we now find ourselves in 
this predicament. Fortunately for all of us, this can be remedied very easily by 
recognizing and incorporating solutions to the Findings of Fact prior to beginning 
construction. I feel this is a win-win situation for everyone. I do hope the VR&E 
Case Manager/ Vocational Counselor(s) view this as an opportunity to increase 
the potential for a successful outcome and one that includes mutual 
concurrence among all concerned. 

I look forward to a frank discussion after the appointed case managers have a 
chance to review the findings in this new light. 

Respectfully, 

Gordon A. Graham 

14910 125th St. KP N 

Gig Harbor, WA 98329 

253-549-6111 

cc. Rep. Derek Kilmer 

I 

J 
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·Witness Affidavit 

I, Mark W. Tolomei, do solemnly swear that the following is true and correct to 
the best of my knowledge and belief. 

That on July 13th, 2016, at 149-10 12Sth St. KP N, Gig Harbor Washington 98329, at 
approximately 11:30 to 12:00 PM, I witnessed a conversation between my friend 
Gordon u Alex" Graham and a gentleman who identified himself as VA 
employee David W. Boyd. Also in attendance was another v A employee who 
identified himself as Kris Holloway. A third individual who was with them doing 
measuring was not identified. 

The thrust of the conversation appeared to be about a proposed greenhouse 
that had been awarded to Mr. Graham via a BVA decision. Mr. Boyd's 
demeanor was one of impatience bordering on rudeness and anger. A 
sampling of his comments I recall vividly were: 

"I am responsible for guarding the US treasurY and the taxpayers against 
frivolous claims like this." 

11The.BVA has instructed me to give you a greenhouse just like this one (touching 
I 

the existing "greenhouse-like" structure). That is alii have to do. Period. No 
hydroponics. No lighting. It is required to be ADA-compliant and heated. That is 
alii have to do. Now, how can I help you today?" 

"You claim you need a wheelchair to get around in but I see no wheelchair 
here today." I don't think you're nearly as disabled as you claim to be." 

"You claim you have a lifting limit of 10 pounds. How do you lift all these 
vegetables withoDt s-omerhelp?" 

• I 11 1f you have others helptng you, then why do you need a greenhouse? Seems 
others you mention who help you could be doing the outside work." 

"If you don't sign the IILP today, it will cause 91ot of problems for all of us." 

When Mr. Graham quoted the law or regulation concerning constructing the IL 
Plan as a mutual endeavor that included him

1 
too, Mr. Boyd stated: 

"I don't know the laws involved. That's not imhortant. What I do know is that I 
have to build you a greenhouse. I'm in charge and the BVA decision didn't say 

I 



how large it had to be. Therefore, you get a 15 X 20 greenhouse. Is that clear 
enough, Mr. Graham?" 

i 
Mr. Boyd appeared to be concerned about getting the IILP signed that day at 
any cost. When Mr. Graham brought up his request for hydroponic and lighting 
requirements, Mr. Boyd said anything was negotiable because there was no 
"cost limit to a VR&E lndep~!]dent Living Plan". He then proposed to add four 
more feet onto the promised 15ft. X 20ft. structure to induce Mr. Graham to sign 
but would not commit the promise to paper. He then withdrew his outright 
refusal to give Mr. Graham any hydroponic or lighting equipment and said he 

I 

might look into it. · 

I swear that the above statements by Mr. Boyd and my witnessing this 
conversation are true and correct to the best of my knowledge and belief. 

I 

Respectfully, 

Mark W. Tolomei 

Army Veteran 

1978-1981 

~ 
7//6/!b 

CHARLES 8. ELLIS 
NOTARY PUBLIC 

1ST ATE OF WASHINGTON 
COMMISSION EXPIRES 

1 NOVEMBER 29, 2017 

'· 
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Dept. Of Veterans Affairs 

Regional Office #346 

Jackson Fed. Bldg. 

915 Second Ave. 

Seattle, WA 98174-1060 

Re: Gordon A. Graham 

Claim No 

May 21,2014 

In reply to: 346/28 

Attention: Appeals Team and VR&E 

STATEMENT IN REBUTTAL OF 

SUPPLEMENTAL STATEMENT OF THE CASE 

Dear Sirs, 

In reference to VR&E Division 28 Supplemental Statement Of the Case (SSOC) 
dated May 7, 2014, I offer this rebuttal and inClude both new and material 
evidence to rebut the findings of fact by the Veterans Administration. This will 

I 

require a de novo reconsideration of the claim before the appeal is certified. 

New And Material Evidence 

Ownership of "greenhouse" 

Statement from the rightful owner of what VA refers to as an existing 
I 

greenhouse. I hope this clears up the erroneous finding of fact. The 4' X 8' 
'coldframe", which is constructed of the same material as the "greenhouse", 

I 

also unheated and useless in winter, also belongs to Mrs. Harrell. 

I 
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I 

The listed Summary Of Evidence and Vocational Rehabilitation and Counseling 
Actions questions the credibility of my ownership of the "greenhouse" located 
at 14910 125th St. KP N in Gig Harbor, WA 98329. I have consistently maintained 
that the greenhouse is not mine. I have consistently pointed out that the 
"greenhouse" does not meet the definition of a greenhouse as defined by 
Miriam Webster Dictionary. Being unheated~ the structure does not protect 
seedlings from cold weather. Only an all-weather structure designed for this 
would be suitable in the Northwest. The same deficit applies for the "two 
enclosed glass structures over existing raised planters". 

I 
Thus, there are no "greenhouses" on site. Being unheated, the existing one was 
never designed for the rigors of winter. It also was never designed to be ADA-

' compliant. 

Gardening structure is non-ADA compliant 

Enclosed find picture of the entrance to the 6'X8' structure with my VA-issued 
wheelchair. Please note there is no room for 'my hands to propel the wheelchair 
in due to clearance limitation of twenty nine and one quarter (29 %") inch 
opening. The VR&E employees have yet to address the deficit of being unable 
to access the structure when my fibromyalgia requires ambulatory help. 
Currently, when this occurs, I am unable to access my plants. Included in my 
submission with my NOD and my Form 9 are additional pictures of my V A-issued 
walker that exhibits the same problem of ac6essibility. The VR&E employees insist 
it is adequate for my needs. Being unfamiliar jWith gardening and the rigors of 
Northwest winter temperatures may account for their findings of fact. I cannot 
afford to keep buying planting starts at Hope Depot when it is easier and far 

I 
cheaper at home. 
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100% Total Disability Due to 

PCT And Avoidance of Sunlight 

From my recent Record Before the Agency'(RBA), I attach RBA pages 1076 and 
1077. This is the VA's July 18, 2008 compensation and pension examination for 
my service connected Porphyria Cutanea Tarda (PCT). Please note page 1077, 
which is page two of the C&P exam. Under remarks it states the following: 

' 

"The effect of the condition [PCT] on the claimant's usual occupation is totally 
disabled. The effect of the condition on the claimant's daily activity is no heavy 
house and yard work, must avoid the sun." (emphasis mine) The document is 
signed by James C. Morgan, MD. I 

I am service connected currently for Hepatitis and Porphyria. Both these 
conditions cause total disability. In essence, the sum of them constitutes two 
100% ratings. Total disability is defined in 38 CFR §4.15. I reprint it here: 

§ 4.1 5 Total disability ratings. I 
The ability to overcome the handicap of disability varies widely among individuals. The 

rating, however, is based primarily upon the average impairment in earning capacity, that 

is, upon the economic or industrial handicap which must be overcome and not from 

individual success in overcoming it. However, full ~onsideration must be given to unusual 
physical or mental effects in individual cases, to peculiar effects of occupational activities, 

to defects in physical or mental endowment preventing the usual amount of success in 
I 

overcoming the handicap of disability and to the effect of combinations of disability. Total 

disability will be considered to exist when there is present any impairment of mind or body 

which is sufficient to render it impossible for the average person to follow a substantially 

gainful occupation; Provided, That permanent total disability shall be taken to exist when 
I 

the impairment is reasonably certain to continue throughout the life of the disabled 

person. The following will be considered to be permanent total disability: the permanent 
I 

loss of the use of both hands, or of both feet, or of one hand and one foot, or of the sight 

of both eyes, or becoming permanently helpless or
1
permanently bedridden. Other total 

disability ratings are scheduled in the various bodily systems of this schedule. 

This meets or exceeds the requirements for 38, USC §§3120(b), 3104(a)(1 )(B) for a 
severe handicap. If that is still unclear, allow me to elucidate. I cannot go out in 
bright sunlight to enjoy gardening due to damage the sunlight causes to my 

I 
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skin. I can only do my gardening early in the morning. My near constant 
debilitating condition from my service-connected Hepatitis C requires I sleep 
longer than most due to extreme fatigue. The sum of these two deficits greatly 
curtails my excursions outside. In order to have independence in everyday living 
out of doors, a large, heated greenhouse with a hard-surfaced floor would 
greatly facilitate my access to the outside. In conjunction with my love of 
gardening for both myself and for other Veterans, this is an essential ingredient 
to improving my activities of daily living. All of these disabilities have been 
expressed in my NOD and Form 9. 

The VR&E Assessment has never examined my need to be outside free from the 
I 

confines of the indoors. Most take this luxury of being able to enjoy the outdoors 
without realizing how intrinsic it is to independence in everyday living. Being 

I 
unable to go outdoors for over half the year is an impediment to the activities of 
everyday living. In addition, my cryoglobulin~mia restricts my outdoor activities 
at temperatures below 40 degrees Fahrenheit. In sum, being confined to the 
house greatly restricts my independence in everyday living dramatically. The 
VR&E employees have failed to take this metric into consideration. 

This theory of independence from the confines of the dwelling are incorporated 
into the VA's General Counsel Precedent 6-01 ( VAOPGC PREC 6-2001 ). To wit: 

DISCUSSION: 

1. The veteran established entitlement to receive vocational rehabilitation services 
under chapter 31 of title 38, United States Code. Although the veteran's pursuit of a 
vocational goal was not found reasonably feasible, he was found eligible for and was 
inducted into a program of independent living (IL) services pursuant to 38 U.S.C. 
§ 3120. In addition, VA authorized services for the veteran under chapter 21 (specially 
adapted housing); section 1717(a)(2) (home health services); and chapter 39 (specially 
adapted automobile) of the same title. ' 

I 

2. Essentially, VA has provided the veteran with a specially adapted home, including 
access ramps and other home health services improvements, and a specially adapted 
van for transport. The veteran's VA Vocational Rehabilitation and Employment Services 
(VR&E) counselor now proposes to further the veteran's ability to live independently by 
authorizing the costs of enclosing and heating a deck for a studio where the 
veteran can gain proximity to the outdoors and pursue his painting and 
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photography interests. It would appear, and this op1mon presumes, that such 
expenditure cannot now be authorized, in whole or in part, under either chapter 17 or 
chapter 21. Hence, the instant query is whether the proposed assistance may be 
independently authorized under chapter 31 , as part of the veteran's program of 
independent living services. 

Please note the phrase "where the veteran can gain proximity to the outdoors 
and pursue his painting and photography interests". Now substitute " pursue his 
gardening interests in a temperature and light controlled environment for 
"painting and photography interests". 

General Counsel Precedent 6-01 was about gaining access to the outdoors as a 
necessary ingredient for living independently. The precedent was also a vehicle 
to examine which regulation to authorize it under, with Chapter 31 being only 
one of the available remedies. A real, heated greenhouse can thus be a vital 
tool in being free to access the outdoors safely year round and engage in my 
avocational gardening interests. 

From the photographic evidence previously submitted with my Notice of 
Disagreement and Form 9, it is clear the structure I currently use is extremely 
inadequate to the task of gardening in winter. As there is no heat it is impossible 
to use below 40 degrees. As for its use in growing winter vegetables, again, no 
heat precludes viable use. The structure is fragile and was slightly damaged 
when it blew over in a windstorm in 2011. The structure is not permanent in any 
respect nor was it designed to be. 

This finding (in VAOPGCPREC 6-01) rebuts the "finding" that VR&E is not able to 
provide an additional greenhouse structure under the Independent Living 
Program because we do not find that this meets the criteria of an Independent 
living need". Quite clearly, VA's legal personnel insisted it did for an individual in 
2001 and indeed, set precedence in this important area regarding access or 
proximity to the outdoors as an important adjunct of independence in everyday 
living. 

Left unexplored, a finding that these services yv-ould not achieve the goals of 
measurable or sustainable improvement as they relate to activities in everyday 
living is merely the subjective assessment of ore person untrained in the art of 
gardening. A professional assessment by a licensed occupational therapist in a 
one-on-one setting to ascertain the benefits of access to the outdoors has not 
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been investigated. It would reveal what I have maintained all along. Oddly, 
VA's VR&E employees never scheduled one or depended on an uninformed 
subjective judgment without considering the true facts. 

The VA has already acknowledged that I qualify for the Independent Living 
Program and has partially implemented it. This shows I can be helped by the IL 
Program. The matter of degree is the sticking point. Being housebound comes 
with its own restrictions. It isolates me from the community and makes enjoying 
my avowed gardening avocation extremely challenging. I have pursued this 
hobby for years as the weather permitted. I firmly believe I have as much right to 
the independence granted other Veterans to the outdoors in a safe manner. 

I 

I 
REASONS OR BASES FOR DECISION 

Under Reasons for Decision, VA lists several paragraphs extracted from the M-
28R manual for Vocational Rehabilitation and Education in Part IV, Section C, 
Chapter 9 which discusses guidelines for the 'development and administration 
of an Independent Living Plan. For the record. I would like to point out the M28R 
Manual for these denial reasons was revised on March 31, 2014. 

In my SSOC decision, the second paragraph under Reasons For Decision the 
author states: 

"VR&E services may be provided in support of an avocational activity however 
they are limited." 

From the M28R on page 9-8, under 4. A vocational Needs: 
I 

The preliminary independent living assessment investigates the impact of 
I 

the individual's disability on avocational pursuits. The delivery of services 

to address avocational needs is limited. See section 9.05 for detailed 
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information on the provision of services designed to address avocational 

pursuits. 

In the third paragraph, the author states the; following: 

"The following criteria must be met before providing services designed to 
I 

support the pursuit of an avocational interest: 

1. The disability condition(s) limits or prevents participation in the 

avocational interest. 

2. The activity must have been previously performed for a significant amount 

of time, defined as over a twelve-month peri.od. 

3. A medical and/or mental health provider must provide documentation that 

continued support of the activity is not contraindicated. 
I 

4. An expert consultation to identify accommodations required to enable 

continued support of the activity must be completed by a qualified person, 

such as an occupational therapist. 

5. The pursuit of the avocational interest must improve the individual's 

independence in daily living in a measurable and verifiable manner. 
I 

6. The individual must have the ability and resources to sustain the activity 

or pursuit after the period of rehabilitation se~ices are completed. 

In the M28R manual, on page 9-13, under b. Eligibility Criteria: 
I 

The following criteria must be met before providing services designed to 

I 

J 
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support the pursuit of an avocational interest: 
I 

1. The disability condition(s) limits or prevents participation in the 

avocational interest. 

2. The activity must have been previously performed for a significant amount 

of time, defined as over a twelve-month period. 

3. A medical and/or mental health provider must provide documentation that 

continued support of the activity is not contraindicated. 
I 

4. An expert consultation to identify accommodations required to enable 

continued support of the activity must be completed by a qualified person, 

such as an occupational therapist. 

5. The pursuit of the avocational interest must improve the individual's 

independence in daily living in a measurable and verifiable manner. 

6. The individual must have the ability and resources to sustain the activity 

or pursuit after the period of rehabilitation services are completed. 

It is clear that the rationale for this new SSOG denial is predicated wholly on 
M28R Revised March 31, 2014. 

CASE TRANSMITTAL TO VA CENTRAL OFFICE FOR SOC 

On March 1, 2013, Mr. Kris Holloway em ailed ry,1e to say he had just received my 
case file back from the DC office and it was denied. The rationale for the denial 
was predicated on a completely different set of criteria than that set out in the 
recent SSOC. To wit, the VR&E employee made the following finding: 

I 
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"The veteran currently has one large and at least two smaller greenhouses on his 

property. The Independent living assessments did not substantiate a need for 
another greenhouse for Independent Living purposes. The additional 
greenhouse is not considered essential to assist in the performance of his activity 

of daily living. He would be dependent on the [new] greenhouse in performing a 
critical function regarding activities of daily living. Also, the additional 
greenhouse would not sustain the veteran to function more independently in his 

family or community without the assistance of others or at a reduced level of 
assistance from others. The additional greenhouse would not lessen his 

dependence on others." (italics mine) Additionally, the VR&E author stated that 
"the veterans (sic) interest in garden is considered an avocational pursuit. 
therefore is denied this request (sic)." This is a VA finding. It is a fact of law that 
has been ascertained by VA personnel in the course of their regular duties. As 
such, the Presumption of Regularity attaches. It can only be overturned if it is 
proved to be based on an inaccurate factual predicate. The VR&E counselor 
has made a finding that gardening, as an avocational pursuit, is not authorized 
by the ILP. 

There is a presumption that public officers perform their official duties correctly, 
I 

fairly, in good faith, and in accordance with llaw and governing regulations. 
Marsh v. Nicholson, 19 Vet.App. 381, 385 (2005); see also Rizzo v. Shinseki, 580 
F.3d 1288, 1292 (Fed. Cir. 2009) (applying the presumption of regularity to the 
competence of VA examiners). The presumption applies with equal force 
whether its application favors the Government or the individual seeking disability 
compensation from the Government. Woods,v. Gober, 14 Vet.App. 214,218 
(2000); ct. United States v. Chern. Found. Inc., 272 U.S. 1 (1926) (rejecting the 
Government's claim that sales of intellectual property were induced fraudulently 
because United States officers were presumed to be aware of the facts when 
the transactions were made absent clear evidence to the contrary). Whether 
the presumption of regularity attaches to the 

1
public actions of a public official is 

a question of law that the Court reviews de novo. Marsh, 19 Vet.App. at 386 
1 

The VR&E employee, a counseling psychologist, argues that "additional 
greenhouses" would not be authorized becatJse the existing ones are adequate 
to the task. The VA now concedes in the SSOC that there is basically only one 
greenhouse, the ownership of which is suspect or alleged. This now contradicts 

' 
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the previous presumption of regularity. In the obverse, if VA insists it is still a valid 
finding or assessment, then the avocational pursuit of gardening in greenhouses 
is indeed supported by the record but that I already have an adequate number 
of greenhouses to accomplish my activities of daily living. In fact, it is pointed out 
that any additional greenhouses would either be superfluous on their face or 
exceed my ability to utilize them. These are findings of fact that VA has 
determined. I do not seek to overturn them. They clearly are in my favor for a 
greenhouse-albeit one that is large enough ,to facilitate my needs- is ADA
compliant and protects me from the harmful rays of the sun. 

38 CFR §19.29 REQUIREMENTS 

A Statement of the Case must meet certain requirements in order to be useful in 
I 

appealing a claim. 38 CFR § 19.29 states: 

§ 19.29 Statement of the Case. 

The Statement of the Case must be complete enough to allow the appellant to present 
written and/or oral arguments before the Board of Veterans' Appeals. It must contain: 

(a) A summary of the evidence in the case relating to the issue or issues with which the 

appellant or representative has expressed disagreement; 

(b) A summary of the applicable laws and regulations, with appropriate citations, and a 

discussion of how such laws and regulations affect the determination; and 

(c) The determination of the agency of original jurisdiction on each issue and the reasons 
for each such determination with respect to which disagreement has been expressed. 

I 

Quite clearly, the rationale for the SOC dated 25 February 2013 is twofold. I have 
ample greenhouses and they are adequate for the pursuit of my avocational 
activities. The second reason, although grammatically garbled, conveys the 
reason as being that an avocational pursuit under the ILP is not authorized and 
the request is denied. I 

In order to present my appeal, I am dependent on that document, as well as M-
r 

28,38 USC §3120 and 38 CFR §21.160 to frame my appeal. My Form 9 is focused 
solely on rebutting the findings of the SOC, not the SSOC. 

I 
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However, Mr. David Boyd of the Seattle Office VR&E (Division 28) informed me at 
the beginning of March 2014, following an IRIS query, that my claim had been 

I 

sent back to Washington DC. yet again to the VR&E's Central Office to iron out 
some vague language addressed by my VA Form 9 Substantive Appeal. 

I now have a Supplemental Statement of the Case (SS)C dated May 7th, 2014 
with a completely different rationale predicated solely on the new, revised 
version of the M28R (Revised March 31, 2014). 

RETROACTIVITY OF V f)._ REGULATIONS 

In 1991, the Court of Veterans Appeals (COVA) decided Karnas v. Derwinski 
(1991) whereby a Veteran claimant was entitled to a reading of the regulations 
and statutes current at the time the filing of his adjudication. This panel 
determination stood until the US Court of Appeals for the Federal Circuit 
decided Bernklau v. Principi 291 F. 3d 795 (2002) and Kuzma v. Principi 341 F. 3d 
1327 (2003). The Federal Circuit made amply clear that generally, 
Congressional enactments and administrative rules will not be construed to 
have retroactive effect unless it is clear from the language of the statute or 
regulation that it is to be applied retroactively. The underlying rationale for the 
anti-retroactivity canon is that " [ e] lementary considerations of fairness dictate 
that individuals should have an opportunity to know what the law is and to 
conform their conduct accordingly; settled expectations should not be lightly 
disrupted." This holding is further incorporated by the Supreme Court in INS v. St. 
Cyr 533US 289.316 (200 1) and in Landgraf 511, US at 270. 

Having perused the Statutes, regulations and the M28R, the only thing I see 
changed is the M28R has been revised in the. interim on March 31, 2014. I, 
however, filed my claim for this on May 4th, 2011. I further clarified my desires for 
a greenhouse on August 1 Ph, 2011. All these dates precede the rationale 

I 
contained in the May 7th, 2014 SSOC which is predicated on the new, March 31, 
2014 revision in the M28R. Since the M28R does not discuss retroactivity of the 

I 

revision, the clear intent of the Secretary would appear to be that henceforth 
from March 31, 2014 on the criteria for the Independent Living Program has new 
parameters with no retroactive intent. I 
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In Princess Cruises v. United States, the Federal Circuit announced the three-part 
test for determining whether a statute or a regulation was applied in a manner 
that gave it a prohibited retroactive effect. The Federal Circuit held that in 
determining whether application of a statute or regulation creates an unlawful 
retroactive effect, three factors must be considered: ( 1) the nature and extent 
of the change of the law; (2) the degree of 'connection between the operation 
of the new rule and a relevant past event; and (3) familiar considerations of fair 
notice, reasonable reliance, and settled expectations. 

Here, there has been no change in the underlying statute (38 USC §3120) nor 
I 

have there been any substantial changes to 38 CFR §21.160. According to the 
Federal Register, there has been no change to 38 CFR § 21 .1 60 since 1990 (See 

I 

55 FR 42186, Oct. 18, 1990). Similarly, parsing the Federal Register, I see no 
changes to 38 USC §3120. Merely changing the M28 manual and revising it 
based on new criteria the VA has determined to be more in keeping with the 
original intent of Congress or to make it conform more closely to 38 CFR §21.160 
is all well and fine but it doesn't not impart retroactivity to ILP claims before 
March 31, 2014 unless authorized by Congress. 

Therefore, the M28R Manual of Independent Living Program applications are not 
applicable to my claim. The controlling regulations and law are most closely 
enunciated in VA General Counsel Precedent 6-2001. VA General Counsel 
Precedent 34-1997 is also applicable as it rebuts the February 25th, 2013 
Statement of the Case finding that avocational pursuits are not covered by 38 
USC or 38 CFR. 

I have been forthright in all my dealings with the VA VR&E office and their 
personnel. I have clearly and convincingly conveyed a longstanding interest in 
avocational gardening for myself from the beginning of this process. As my 
health improved after a debilitating bout of Crohn's disease left me in the 

I 

Seattle V AMC for almost a year, I have begun helping other Veterans in my 
community. This has been accomplished by enlisting the aid of fellow relatives 
who own a nursery. They donate all my pottirig soil and containers with which to 
do this. I have submitted a letter stating as much with my VA Form 9. There is no 
mention of this in the SSOC. I 
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Gilbert v. Derwinski ( 1992) pointed out that when a finding is clearly and 
unmistakably erroneous and there cannot be two interpretations of the same 
fact, then the decision is flawed. The whole process for the greenhouse has 
been flawed based on incorrect findings easily rebutted on the NOD and the 
VA Form 9. Nevertheless, the denial now approaches certification and the 
rationale has shifted to one legally supported precariously by a guidance 
manual that was recently revised after I filed my claim. 

The law is dispositive on Statute and Regulation having a retroactive effect. I 
find none. I find a pattern of denial at all costs requiring not one but two trips to 
the Central Office in DC in belabored search of an adequate reason for denial. 
The latest one simply grasps at a revised M-28 manual to deny with no basis or 
legal standing for retroactive application. 

I 
My medical disabilities are the predicate for the greenhouse. My desire to be 
able to access the outdoors without doing myself harm was the rationale for this 

' 
from Day One. VA has yet to address that primary argument. The continued 
argument about seeking to avoid buying pesticide-free vegetables is no longer 
a valid reason for a denial. The "necessary ahd vital" requirement for this claim 
has been met. VA General Counsel Precedent 6-2001 clearly shows the 
importance of having access to the outdoors. The VR&E employee has 
admitted that the "greenhouse" I currently use is adequate for the task growing 
what I need and, indeed an important ingredient in my normal activities of daily 
living. This is a finding of fact. I do, indeed, use and "need" a greenhouse in 
pursuit of my normal independence in accessing the outdoors. The VR&E simply 
disputes whether I need a "new" one or if the one presently on site, is 
"adequate". A larger, ADA-compliant, heated structure is what is needed. 

I 

APPLICATION OF THE BENEFIT OF THE DOUBT 
I 

In the VA nonadversarial, veteran friendly environment in which we inhabit, it is 
presumed that the right enshrined in 38 CFR §3.1 02, the fabled benefit of the 

I 
doubt, is extended to a Veteran at the end of the weighing of evidence. Here, 
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I 
there has been no mention of this. A constant adversarial cacophony of "No." 
suffuses this process. Each rebuttal is met with new denial language and a 
different, new, revised manual by which to deny me. Two trips to the VR&E 
Central Office in Washington D.C. to formulate plausible denial logic is not what 
defines the word nonadversarial. 38 CFR §211.1609(a) has this to say about the 
ILP. This was current law at the time I filed my claim: 

The purpose of independent living services is to assist eligible veterans whose 
ability to function independently in family, community, or employment, is so 
limited by the severity of disability (service and nonservice-connected) 
that vocational or rehabilitation services need to be appreciably more 
extensive than for less disabled veterans. 

I am defending myself pro bono. I have no s~rvice organization representing 
me. I note you also sent a copy of the SSOC to my representative. Please cease 
and desist from this as it might endanger my personal identity information. 
Additionally, I am in full control of my mental faculties regardless of what the 
VR&E counselor may think or feels gives him a reason to doubt my abilities to 

I 
operate a greenhouse. 

I also wish to clarify a mistake in the SOC. I do have a website, misidentified in 
the SOC, as "ASKHOD". The correct address is: 

www.asknod.org or 

www.asknod.wordpress.com. 
I 

There you will find an unbroken record of my "avocational gardening". Here are 
a few selections. 

http:// asknod .wordpress.com/20 14/04/ 18/va-ilp-the-farm-report I published on 
April 18th, 2014. 

http://asknod.wordpress.com/20 12/11/29/cavc-court-of-appeals-for-vegetable
claims/ published November 29th, 2012. 

http:l/asknod.wordpress.com/2012/04/25/va-called-today/ published April 25th, 
2012. I 
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All of these blog posts and the other 43 filed under Independent Living Program 
in my alphabetically-listed BLOGS BY SUBJECT table of contents concern my 
pursuit of gardening. You may view them aU here: 

http:/ I asknod .word press.com/ category /independent -living-program/ 

UNDERUTILIZATION OF AVAILABLE POSITIONS AVAILABLE 

Lastly, My May 7th, 2014 SSOC stated in the REASONS FOR DECISION section in 
the second paragraph: 

"VR&E services may be provided in support of an avocational activity, however 
they are limited." I would point the VA VR&E 'Counselor to review the IL Program 
statistics of IL Rehabilitations for the eight years of 2004 to 2012. They consistently 
show underutilization of resources. If he does,not have access to the report, he 
can find it here. Here is a link: 

http://asknod.wordpress.com/va-ilp-stats/ 

These statistics, on VA's own spreadsheet, supplied by VA themselves, reveal 
that in 2012, only 2,428 Veterans were rehabilitated via help from the IL program. 

Congress authorizes 2,700 slots every year. Yet in the eight years from 2004 to 
2012, the results show that the VR&E have been unable to fill the alloHed slots 
even once. The best year was 2011 with 2,539 Veterans "rehabilitated"- still fully 

I 

161 souls short of its allotted potential. The SeaHie Office of VR&E, meanwhile, 

posted the lowest number of IL rehabs in the last eight years with only 14 

successful rehabilitations. It appears the VR&E services in Seattle available to 
"severely disabled" Veterans are being artificially restricted based on the 
statistics VA themselves publish. At this rate, they will reach zero rehabilitations 
by 2019 and quite possibly sooner. 

Congress, not the Veterans Administration, grbnted its favored Sons of War-only 
those with the most egregious of diseases or wounds, mind you- a special 

I 
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dispensation in the form of the Independent Living Program. The intent, in 1984, is 
still the same. It has always encompassed the needs of the most severely 
disabled of us first. True, we must exhibit a viable need for an avocational 
pursuit, but the program exists to supply that very need. The entrance fee of 
being "only the most severely disabled" is steep. We must be "severely 
disabled" as opposed to having hemorrhoids or hammer toe. 

Much like the fabled decision in Caluza v. Brown (1994), we need three things to 
prevail in a claim for ILP (prior to the revision's in the M28R dated March 31, 2014): 

I 

1) Severely disabled (100% or more) 

2) Incapable of being trained for a vocation. 

3) Exhibit a need for an avocational pursuit which passes the "necessary and 
vital test". 

As an observation, I would like to point out that in the eight years I speak of, not 
one severely disabled Veteran from the great State of Wyoming (Regional 
Office #442) has been rehabilitated. Zero. None. There are 689 100% totally 
disabled Veterans in Wyoming, 43 of which are Veterans of the more recent Iraq 
and Afghanistan Wars. You may verify that fact here: 

http:/ /www.mcclatchydc.com/20 11 I 12/03/132079 /search-va-disability
database.html 

I find it almost beggars the imagination to believe not one of these loyal Sons of 
America qualifies for such a valuable program. 

In Vermont (Regional Office #405), again, nlne of her Sons of War have 
succeeded in this reputed "rehabilitation" in the last six years. Again, zero, zip, 
nada. Similar to Wyoming, we see a 100% disabled population of 696, including 
49 from the more recent Wars of Iraq and Afghanistan. It appears there is some 
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uneven distribution of the Independent Living Program assets that cannot be 
easily explained here. 

The Veterans Benefits Administration has rated me 100% plus an additional 50%, 
permanent and total, effective March 31 199 4. Nevertheless, I don't qualify for 
one real, functional, temperature-controlled greenhouse due to the limited 
number of funds available for such mundane avocational pursuits. Pray tell, 
what were the limitations of the other 14 "severely disabled" Veterans in Seattle 
whose ILP programs provoked a shortfall in my funding availability or a 
determination that I am ineligible? 

I certify that the above statements are true and correct to the best of my 
knowledge and belief. 

Respectfully, 

Gordon A. Graham 

Enclosures: 

1) Photograph of my V A-issued wheelchair at the non-ADA compliant doorway 
into the plant growing structure. 

2) Signed document by owner of "greenhouse" 

3) Two pages of the Record Before the Agency (RBA), pages 107 6-1077 of 
compensation and pension examination dated July 18th, 2008 declaring "must 
avoid sun". 
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