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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

NO. 15-0224

LUIS RIVERA-OYOLA, APPELLANT,

V.

ROBERT A. MCDONALD,
SECRETARY OF VETERANS AFFAIRS, APPELLEE.

Before HAGEL, Senior Judge.1

MEMORANDUM DECISION

Note:  Pursuant to U.S. Vet. App. R. 30 (a),
this action may not be cited as precedent.

HAGEL, Senior Judge: Luis Rivera-Oyola appeals through counsel a September 24, 2014,

Board of Veterans' Appeals (Board) decision that denied entitlement to VA disability benefits for

degenerative joint disease of the spine.   Mr. Rivera-Oyola's Notice of Appeal was timely, and the2

Court has jurisdiction to review the Board decision pursuant to 38 U.S.C. § 7252(a).  The parties

neither requested oral argument nor identified issues that they believe require a precedential decision

of the Court.  Because the Board's determination that the VA examinations are adequate is clearly

erroneous, and because the only remaining evidence of record establishes that Mr. Rivera-Oyola's

degenerative joint disease was incurred in service, the Court will reverse the September 2014 Board

decision and remand the matter for a determination of the proper disability rating and effective date.

 Judge Hagel is a Senior Judge acting in recall status.  In re: Recall of Retired Judge, U.S. VET. APP. MISC.1

ORDER 15-16 (Dec. 21, 2016)

 The Board also granted benefits for tinea pedis and remanded Mr. Oyola-Rivera's claim for benefits for non-2

Hodgkin's lymphoma.  Those matters are not before the Court at this time.



I.  FACTS

Mr. Rivera-Oyola served on active duty in the U.S. Army from June 1978 to August 1993.

Although his Form DD 214 is not in the record of proceedings, the record reveals that he spent much

of his military service as a member of an air defense artillery battalion.  Mr. Rivera-Oyola's service

medical records contain no complaints of or treatment for back pain or injury to the back.  His June

1993 separation examination revealed a normal clinical evaluation, although he indicated on his

report of medical history that he experienced recurrent back pain.

In September 1993, Mr. Rivera-Oyola submitted an application for disability compensation

benefits for hearing loss and an ulcer, but did not mention a low back disability.  In October 1993,

Mr. Rivera-Oyola underwent a VA general medical examination in conjunction with those claims,

conducted by Arttuti Sonni, M.D.  At that time, Mr. Rivera-Oyola's "present complaints" included

occasional pain in his cervical and lumbar spine.  Record (R.) at 3902.  Dr. Sonni recorded the

following musculoskeletal examination results: "No pathologic findings.  Pain in hand joints and

both knees.  Functional effects - No functional restrictions."  R. at 3904.  No imaging studies were

conducted.  Five diagnoses were rendered: duodenal ulcer disease, bilateral hearing loss, tinnitus,

tinea pedis, and degenerative joint disease.  The examiner did not specify the location of the

degenerative joint disease.  

In July 1994, a VA regional office issued a decision that encompassed claims for benefits for

each of the five conditions diagnosed in the October 1993 VA examination. With respect to

degenerative joint disease, the regional office stated: "Service medical records are negative for any

evidence of degenerative joint disease.  Cited VA exam showed said diagnosis but no supportive

objective data was included."  R. at 3855.  Accordingly, the regional office deferred a decision on

entitlement to benefits for degenerative joint disease "pending an at[-]once examination."  R. at

3853. 

In November 1994, Mr. Rivera-Oyola requested disability compensation for a "low back

cond[ition,]" among other disabilities.  R. at 3800.  It is not clear from the record of proceedings or

the parties' briefs whether any action was take on that request.  In February 1998, Mr. Rivera-Oyola 

requested "re-evaluation for degenerative joint disease that had been increas[ing] a lot."  R. at 3683.
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In March 1998, Mr. Rivera-Oyola underwent the first VA joint examination of record, nearly

four years after the regional office directed an"at-once" examination to evaluate his degenerative

joint disease.  This examination, however, was focused on Mr. Rivera-Oyola's shoulders, elbows,

hips, knees, and ankles, and did not evaluate his spine.  The examiner noted that x-rays taken earlier

in the month revealed "minimal" degenerative joint disease of the lumbar spine.  R. at 3668; see R.

at 3670.  

At a May 1998 private evaluation, internist Dr. David Melendez recorded Mr. Rivera-Oyola's

"chief complaint" as arthritis and recorded that he "complain[ed] of polyarthralgias affecting his

knees, hands[,] and low back since 1987."  R. at 3730.  A spine examination revealed no increased

heat, redness, or swelling.  R. at 3733.  Dr. Melendez diagnosed polyarthralgias, but did not specify

the joints involved.

In March 1999, the regional office denied entitlement to benefits for degenerative joint

disease generally.  The regional office stated:

Service connection for degenerative joint disease is denied since this condition
neither occurred in nor was caused by service.  Although service connection may be
presumed for degenerative joint disease if this condition is manifested to a
compensable degree within a certain period after military discharge, service
connection on this basis cannot be favorably considered since x-ray evidence of
degenerative arthritis warranting a compensable disability rating is not shown within
one year following discharge from active military service. 

R. at 3579.  The regional office's statement that x-ray evidence of degenerative arthritis is required

is a reference to 38 C.F.R. § 4.71a, Diagnostic Code 5003.  Mr. Rivera-Oyola filed a Notice of

Disagreement with that decision and ultimately appealed to the Board.  

Nearly a decade later, in February 2008, the Board remanded Mr. Rivera-Oyola's claim

because new evidence had been submitted.  In April 2009, the Board again remanded the claim, this

time for a new medical examination.  Specifically, the Board wrote:

On the issue of service connection for degenerative joint disease, [Mr. Rivera-Oyola's]
service treatment records are quiescent for any indications of arthritis or degenerative
joint disease.  At a VA medical examination in October 1993, approximately 2 months
after service, he complained of cervical and lumbar pain.  The clinical diagnoses
included degenerative joint disease, but was not specific to the area involved[,] nor is
an X-ray of record.  In March 1998, more than 4 years later, a VA medical
examination and X-ray report revealed degenerative changes of the lumbar spine.  

3



. . .

There is probative service and post-service medical evidence, and the record does not
contain an etiological opinion addressing the possible relationship between the
symptoms and conditions complained about and treated during service or perhaps
during the presumptive period and [Mr. Rivera-Oyola's] current disabilities.
. . . 

[A] VA orthopedic examiner should also indicate whether it is at least as likely as not
[that] the degenerative arthritis in [Mr. Rivera-Oyola's] lumbar spine had its onset
either during his military service from June 1978 to August 1993 or within one year
of his discharge from service, meaning by August 1994.  In making this
determination, the examiner is requested to comment on the significance of the
October 1993 VA medical examination diagnosis of degenerative joint disease. 

R. at 2325, 2327.

In September 2009, Mr. Rivera-Oyola underwent the requested VA spine examination,

conducted by physician Felix Mejias-Cartagena.  A magnetic resonance image revealed mild

degenerative changes of the lumbar spine at the L3-4 and L4-5 vertebrae.  After an examination, Dr.

Mejias-Cartagena diagnosed lumbar strain and spasm and degenerative lumbar disc disease.  He

concluded that it was not at least as likely as not that Mr. Rivera-Oyola's lumbar spine degenerative

arthritis had its onset during his service or within the one-year presumptive period following his

service.  As rationale, he stated: "[A]fter reviewing the [claims] file[,] the information found

showing an 'early' degenerative disease of the spine was from a[n] x-[r]ay from 1998 and later a

L4-L5 degenerative disc disease from a 2001 lumbar [magnetic resonance image] report[,] meaning

that the claimed condition started after 1994."  R. at 1396.  

In January 2012, the Board determined that Dr. Mejias-Cartagena had not provided the

requested opinion and again remanded Mr. Rivera-Oyola's claim for a medical examination. 

Specifically, the Board stated:

On the issue of service connection for degenerative joint disease, i.e., arthritis, [Mr.
Rivera-Oyola's] service treatment records are quiescent for any indications of arthritis
or degenerative joint disease.  But during a VA examination in October 1993, so just
some 2 months after his service had ended in August 1993, he complained of cervical
and lumbar pain.  The clinical diagnoses included degenerative joint disease, but was
not specific to the area involved or affected, nor is an X-ray or [magnetic resonance
image] of record clarifying this.  In March 1998, nearly 5 years later, a VA medical
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examination and X-ray report revealed degenerative changes of the lumbar spine. 
Thus, the September 2009 remand examiner was to comment on the October 1993
medical entry, and he was to make such comment on the examination report. 
However, there is no such discussion of this evidence that is contemporaneous to
[Mr. Rivera-Oyola's] service.
. . . 

The VA orthopedic examiner also needs to indicate the likelihood [that] the
degenerative arthritis in [Mr. Rivera-Oyola's] lumbar spine had its onset either during
his military service from June 1978 to August 1993 or within one year of his
discharge from service, meaning by August 1994.  In making this determination, the
examiner is specifically requested to comment on the significance of the October
1993 VA medical examination when [Mr. Rivera-Oyola] complained of cervical and
lumbar pain and received a diagnosis of degenerative joint disease, although without
specification of whether the degenerative joint disease was necessarily in reference
to or affecting his cervical and/or lumbar spine.

R. at 475, 478.

In February 2012, Mr. Rivera-Oyola underwent the requested VA back examination,

conducted by Dr. Jorge Berrios-Rivera.   Dr. Berrios-Rivera indicated that Mr. Rivera-Oyola suffered

from mild lumbar spine degenerative joint disease, diagnosed by x-ray in March 1998, and

degenerative disc disease at the L3-4 and L4-5 vertebrae, diagnosed by magnetic resonance image

in March 2001.  He recorded Mr. Rivera-Oyola's report that his low back pain began in service after

lifting cable reels and that it was treated at sick call with Tylenol.  Dr. Berrios-Rivera concluded:

It is my opinion that the degenerative arthritis in [Mr. Rivera-Oyola's] lumbar spine
[] less likely than not had its onset either during his military service from June 1978
to August 1993 or within one year from discharge from service.  

Rationale: Although on separation exam, he complained of recurrent back pain and
was diagnosed clinically on 10/20/93 [with] [degenerative joint disease,] [the
examiner] did not specify which part he was referring to and also clinical diagnosis
is not corroborated with x-rays[,] which are the study of choice to diagnose
[degenerative joint disease].  In the [claims file,] the first time that he has
radiograph[i]cal finding of arthritis was on 3/19/98, several years after service. 
Arthritis.  You cannot diagnose a [degenerative joint disease] if[.] [sic]

R. at 354.  Later in the examination report, this conclusion is restated, verbatim, with the exception

of "Arthritis.  You cannot diagnose a [degenerative joint disease] if[.]"  See R. at 356. 
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In March 2013, the Board again remanded Mr. Rivera-Oyola's claim for further development. 

In September 2014, the Board issued the decision on appeal, denying entitlement to benefits for

degenerative joint disease.  This appeal followed.  

II.  ANALYSIS

On appeal, in a well written, non-formularized brief containing a clear analysis of the law as

applied to the facts of this case and directly and persuasively engaging the issues presented, Mr.

Oyola-Rivera argues that the Board erred in finding that VA satisfied its duty to assist because the

VA examinations of record are inadequate.  The Court agrees.

With respect to the adequacy of the VA medical examinations, the Board stated:

[Mr. Rivera-Oyola] was also afforded VA spine examinations in September 2009 and
February 2012.  Review of the reports of these VA examinations reveals that the
examiners considered the relevant history of this claimed disability, both as reflected
in the treatment records and history obtained from [Mr. Rivera-Oyola] personally,
also his attendant symptoms, and involved comprehensive clinical evaluations and
correlation of all test results.  Although the September 2009 VA examiner failed to
discuss the [] October 1993 VA examination, during which [Mr. Rivera-Oyola] had
complained of lumbar pain, during the February 2012 VA examination that prior
evidence was thoroughly discussed.  Accordingly, the Board concludes that the
reports, especially as a whole, are adequate upon which to base a decision concerning
this claim.

R. at 7.  The Board's conclusion is clearly erroneous.

Despite the fact that Mr. Rivera-Oyola was diagnosed with degenerative joint disease  by 

Dr. Sonni, who conducted a VA medical examination shortly after Mr. Rivera-Oyola's separation

from service, VA has determined three times that a medical examination that takes into account Mr.

Rivera-Oyola's in-service report of recurrent back pain in light of Dr. Sonni's October 1993 diagnosis

of degenerative joint disease was necessary to resolve the question of his entitlement to benefits for

that condition.  Specifically, the Board directed the VA medical professionals to comment on the

significance of Dr. Sonni's October 1993 diagnosis of degenerative joint disease, given the proximity

of that diagnosis to service.  Twice, the Board has determined that the medical examinations

conducted in response to its remand orders and now of record–namely the March 1998 and

September 2009 VA examinations–failed to adequately address this question.  In the decision on
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appeal, the Board, perhaps out of frustration, determined that this error was cured by Dr. Berrios-

Rivera in February 2012.  The Court disagrees.

In his opinion, Dr. Berrios-Rivera simply restated what the Board already knew–that the

October 1993 VA examiner did not specify the part of the body affected by degenerative joint

disease and no imaging studies were done to confirm degenerative joint disease.  He then concluded

that, because no imaging studies were done until 1998–at which time degenerative joint disease was

confirmed–Mr. Rivera-Oyola's condition is not related to service.  In other words, no imaging studies

were done until 1998, so no degenerative joint disease was confirmed in 1993, so no degenerative

joint disease was shown within one year of discharge from service.  This was essentially Dr. Mejias-

Cartagena's rationale in September 2009 as well, and the Board rejected it as nonresponsive to the

question posed in the February 2008 remand.  It is likewise nonresponsive to the question posed in

the January 2012 remand.  No examiner has ever considered whether, despite the fact that no

imaging studies were done in October 1993, Mr. Rivera-Oyola's degenerative joint disease of the

spine could have been present then in light of his military occupational specialty that suggests

repetitive heavy lifting–a fact that Mr. Rivera-Oyola has confirmed throughout his appeal–and his

statement at separation that he experienced recurrent back pain.  

The Court is well aware that Diagnostic Code 5003 states that x-ray confirmation of arthritis

is necessary before benefits can be granted.  Nevertheless, VA has never addressed the fact that the

regional office ordered an "at-once" examination to evaluate the existence and etiology of

degenerative joint disease in July 1994, yet no examination was provided until March 1998, nearly

four years later.  Had an examination been conducted in a timely manner, it is entirely possible that

imaging studies would have provided additional evidence to support Dr. Sonni's diagnosis of

degenerative joint disease made a mere two months after Mr. Rivera-Oyola's separation from service. 

In discussing the benefit of the doubt, the Board did not explain why, given that the failure to provide

a timely evaluation of Mr. Rivera-Oyola's degenerative joint disease does not appear to be due any

fault on his part–indeed, insofar as the record reveals, this delay rests solely at the feet of VA–Mr.

Rivera-Oyola is now being penalized for VA's failure to assist him in developing the only evidence

that VA believes will demonstrate entitlement to benefits for degenerative joint disease.  This leads

the Court to believe that remand for another examination would not serve any purpose, as it appears
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that no examination conducted so far removed from Mr. Rivera-Oyola's service could meet the

standard set by VA. 

To summarize, the Court finds the status of the evidence thus: 

1.  Mr. Rivera-Oyola has a clear diagnosis of degenerative disc disease.

2.  That diagnosis was made by a VA medical examiner two months after Mr. Rivera-Oyola's

separation from service.

3.  There is no evidence that Mr. Rivera-Oyola's degenerative disc disease existed prior to

his entry into the Army.

4.  There is no evidence that the degenerative disc disease was less than 10% disabling at the

time it was diagnosed.

5. Although VA sought additional evidence three times in 21 years, dating from Mr. Rivera-

Oyola's separation from service, VA has failed to find evidence to satisfy the Board (on two

occasions) and the Court (in this appeal) that the original October 1993 diagnosis of

degenerative disc disease was inaccurate.

This being the case, there is no plausible basis for concluding that another remand would

yield a different result.  In other words, proceeding further with this matter would be futile and

unnecessarily impose additional burdens on the Board with no benefit flowing to Mr. Rivera-Oyola. 

Cf. Soyini v. Derwinski, 1 Vet.App. 540, 546 (1991).  Mr. Rivera-Oyola need not  be subject to

another two decades aboard the VA hamster wheel.  See Coburn v. Nicholson, 19 Vet.App. 427, 434

(2006) (Lance, J., dissenting). 

Moreover, in light of the state of the evidence, the Court concludes that the Board's

determination that the VA examinations are adequate is clearly erroneous and, based on the

remaining evidence of record, reversal is warranted.  See 38 U.S.C. § 7261(a)(4); D'Aries v. Peake,

22 Vet.App. 97, 103 (2008); Gilbert v. Derwinski, 1 Vet.App. 49, 52 (1990); see also Gutierrez v.

Principi, 19 Vet.App. 1, 10 (2004) ("[R]eversal is the appropriate remedy when the only permissible

view of the evidence is contrary to the Board's decision.") (citing Johnson v. Brown, 9 Vet.App. 7,

10 (1996))).  The Court finds, based on the only plausible interpretation of the evidence of record,

that Mr. Rivera-Oyola's degenerative disc disease was incurred during his military service.

8



On remand, the Board will determine the proper effective date and disability rating for Mr.

Rivera-Oyola's service-connected degenerative disc disease.  Mr. Rivera-Oyola is free to submit

additional evidence and argument on this issue in accordance with Kutscherousky v. West, 12

Vet.App. 369, 372-73 (1999) (per curiam order).  See Kay v. Principi, 16 Vet.App. 529, 534 (2002).

III.  CONCLUSION

Upon consideration of the foregoing, the September 24, 2014, Board decision is REVERSED

and the matter is REMANDED for determination of the proper disability rating and effective date

for the award of benefits for degenerative disc disease of the spine.  

 

DATED: January 18, 2017

Copies to:

Jill Mitchell-Thein, Esq.

VA General Counsel (027)
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