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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

NO. 16-0175

CHRISTOPHER WELCH, APPELLANT,

V.

DAVID J. SHULKIN, M.D.,
SECRETARY OF VETERANS AFFAIRS, APPELLEE.

Before HAGEL, Senior Judge.1

MEMORANDUM DECISION

Note:  Pursuant to U.S. Vet. App. R. 30 (a),
this action may not be cited as precedent.

HAGEL, Senior Judge: Christopher Welch, who is self-represented, appeals a December 7,

2015, Board of Veterans' Appeals (Board) decision that denied entitlement to an effective date prior

to March 20, 2001, for the award of a 100% disability rating for paranoid schizophrenia.  Mr.

Welch's Notice of Appeal was timely, and the Court has jurisdiction to review the Board decision

pursuant to 38 U.S.C. § 7252(a).  The parties neither requested oral argument nor identified issues

that they believe require a precedential decision of the Court.  Because the Board's determination that

a February 1994 VA regional office decision finally decided a September 1992 request to reopen a

previously denied claim for benefits for a psychiatric disorder is clearly erroneous, the Court will

reverse the December 2015 Board decision, assign an effective date of September 14, 1992, for the

award of benefits for paranoid schizophrenia, and remand the matter for the assignment of the proper

disability rating for the period between September 14, 1992, and March 20, 2001.  

 Judge Hagel is a Senior Judge acting in recall status.  In re: Recall of Retired Judge, U.S. VET. APP. MISC.1

ORDER 15-16 (Dec. 21, 2016).



I.  FACTS

Mr. Welch served on active duty in the U.S. Navy from November 1980 to November 1984.

The record presents a hydra of claims, theories, and adjudications comprising the story of Mr.

Welch's attempt to obtain VA disability compensation and other benefits for a mental disability. 

Since Mr. Welch left naval service in 1984, he has sought VA benefits for a mental disability of

either (or both) schizophrenia or post-traumatic stress disorder.  In March 2011, VA granted Mr.

Welch disability compensation at a rate of 100% based upon a finding that evidence of a diagnosis

of paranoid schizophrenia related to service was in equipoise, thus determining that Mr. Welch

acquired the mental disability of schizophrenia within one year of his discharge from service.  VA

assigned an effective date of March 20, 2001, for the award of benefits. Mr. Welch has continuously

appealed the effective date assigned, and that is the only issue before the Court.

Much of the confusion in this matter, in the Court's judgment, stems from the imprecision

with which the regional office and Board decisions, of which there are several, articulate which of

two potential psychiatric disabilities were under consideration at any one time.  Indeed, it was not

until March 2011, more than 25 years after Mr. Welch's  first application for benefits–which was

filed shortly after his 1984 separation from the Navy–that he was granted benefits.  The Court will

do its best to make the sequence of events clear so that Mr. Welch and VA can understand the basis

for this decision.

A. August 1985 Claim and February 1986 Rating Decision

 In August 1985, Mr. Welch filed his first claim for VA disability compensation benefits,

asserting specifically  that he had suffered from schizophrenia since May 1985, which was within

one year of his release from active duty.  In February 1986, a VA regional office denied  his claim

for benefits for schizophrenia.  Mr. Welch did not appeal that decision, and it became final.  

B. March 1987 Claim and June 1988 Rating Decision

In March 1987, Mr. Welch filed another claim for benefits.  VA construed this as a request

to reopen the previously and finally decided February 1986 rating decision,  and, in June 1988, 2

 In most cases, the distinction between reopening a claim and making a new one is of little significance, as a2

"reopened" claim is treated in many respects a new claim.  See 38 U.S.C. § 5110(a).  In this appeal, however, as will
become apparent later in the decision, the characterization of the claim is important in determining exactly what is being
adjudicated.  
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reopened that claim and denied it on the merits, identifying it as a claim for "nervous condition." 

Record (R.) at 1332.  Mr. Welch did not appeal that decision, and it became final.

Although the February 1986 and June 1988 decisions are final and no motions to revise those

decisions have been filed, they are nevertheless important in defining the scope of later

adjudications.

C. September 1992 Claim and February 1994 Rating Decision

In September 1992, Mr. Welch submitted a VA Form 21-4138, Statement in Support of

Claim, in which he stated, "I . . . would like to re-open my claim for service-connected disability." 

R. at 1335.  According to the record of proceedings submitted by the Secretary, the only previously

denied claims for benefits were Mr. Welch's claim for benefits for schizophrenia and his claim for

benefits for a nervous condition.  In a February 1994 rating decision, the regional office listed three

issues for adjudication: benefits for back pain, benefits for migraines, and benefits for post-traumatic

stress disorder.  The regional office made no mention of schizophrenia in the substantive portion of

the rating decision.  In a letter to Mr. Welch informing him that all three of his claims were denied,

VA adjudication office Guy Sakamoto wrote: "We regret we cannot allow your claim for service-

connected disability compensation.  The evidence we considered, the decisions we reached[,] and

our reasoning are explained in the attached rating decision."  R. at 1028.  The February 1994 rating

decision indicated that the regional office considered evidence dated since the June 1988 denial of

Mr. Welch's claim for benefits for a nervous condition, namely private and VA treatment records

dated between April 1990 and November 1993.  The regional office adjudicated entitlement to

benefits for post-traumatic stress disorder– the only mental disability listed among the three claims

to be decided–on the merits:

The recent medical evidence shows occasional complaints of "nerves" but no
psychiatric diagnosis is furnished and there are no indications of post-traumatic stress
disorder.  [Mr. Welch] has no wartime service and has not identified a verified
in-service stressor to warrant a diagnosis of post-traumatic stress disorder. [He]
should be advised that a well[-]grounded claim for post-traumatic stress disorder will
require identification of a verifiable in-service stressor and the presentation of
medical evidence to show or suggest that he suffers from post-traumatic stress
disorder related to military service.
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R. at 1102.  The regional office did not specifically state that any previously and finally denied claim

for benefits was reopened, although on the final page of the decision, under the heading

"Jurisdiction," the regional office wrote "Reopened claim." R. at 1100.  Further, the final page of the

rating decision also contains a list of non-service-connected conditions, including low back pain,

migraines, and "[s]chizophrenic reaction (previously disallowed)."  Id.  Mr. Welch did not appeal

that decision, and it became final.

D. March 2001 Claim and Resulting Appeals

1. March 2001 Claim

In March 2001, Mr. Welch submitted a VA Form 21-4138, Statement in Support of Claim,

in which he stated, in pertinent part: "I request to claim [post-traumatic stress disorder] as a service

[-]connected condition."  R. at 993.  

2. 2003 Rating Decision

In January 2003, the regional office denied a claim for benefits for "a psychiatric disorder to

include post-traumatic stress disorder," thus recognizing that there were at least two, and possibly

more, theories upon which benefits for a mental disability should be evaluated.  R. at 736.  In its

decision, the regional office noted the February 1986 and February 1994  rating decisions that

previously denied claims for benefits for schizophrenia and post-traumatic stress disorder,

respectively, but did  not mention the June 1988 rating decision that denied a reopened claim for

benefits for a nervous condition.  The regional office also listed the evidence it considered, including

letters from four doctors and a letter from Mr. Welch, all dated August 2001 or later.  The regional

office did not discuss whether the current claim was a new claim or an attempt to reopen a previously

denied claim, and the decision does not include a discussion of whether Mr. Welch submitted new

and material evidence, but the regional office nevertheless considered new evidence and  adjudicated

the claim on the merits.  The regional office included both post-traumatic stress disorder and

schizophrenic reaction on the final page of the rating decision in the list of non-service-connected

conditions.  Mr. Welch filed a Notice of Disagreement with that decision and ultimately appealed

to the Board. 
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3. June 2006 Board Decision

In a June 2006 decision, the Board denied Mr. Welch entitlement to disability benefits "for

a psychiatric disorder, to include post-traumatic stress disorder."  R. at 622.  Notably, the Board

stated: 

[A]lthough entitlement to service connection for a psychiatric disorder was
previously decided on the merits, the Board here addresses the claim as a new
claim[,] as the [regional office in January 2003] considered it as a new claim under
the Veterans Claims Assistance Act of 2000 (VCAA) [] based on entitlement to
service connection for post-traumatic stress disorder being previously denied as not
well-grounded.

R. at 623 (emphases added).  The Court notes that the regional office in February 1994 denied a

claim for benefits for post-traumatic stress disorder on the basis that the claim was not well-

grounded.  Mr. Welch appealed the June 2006 Board decision to the Court.

4. August 2008 Court Decision

In August 2008, the Court vacated the Board decision and remanded Mr. Welch's claim for

benefits for post-traumatic stress disorder for further development, specifically for VA to assist Mr.

Welch in verifying a stressor to support his claim for benefits for post-traumatic stress disorder. 

5. March 2011 Board Decision

The appeal returned to the Board after the required development had been completed and,

in a March 2011 decision, the Board again characterized the matter on appeal as "[e]ntitilement to

service connection for a psychiatric disorder, to include post-traumatic stress disorder."  R. at 207. 

The Board, however, relying on a July 2010 VA mental disorders examination that contained a

diagnosis of paranoid schizophrenia and the examining psychiatrist's opinion that it was as likely as

not that Mr. Welch's condition was caused by or a result of service, determined that the evidence

with regard to schizophrenia was in equipoise and, on that basis, awarded Mr. Welch benefits for

paranoid schizophrenia.

6. April 2011 Rating Decision

In April 2011, the regional office assigned Mr. Welch a 100% disability rating for paranoid

schizophrenia, effective March 20, 2001, the date VA received his claim, which the Court notes was
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for benefits for post-traumatic stress disorder.  Mr. Welch filed a Notice of Disagreement with the

effective date assigned and ultimately appealed to the Board. 

7. December 2015 Board Decision

In December 2015, the Board issued the decision on appeal, finding that "there is no evidence

of record indicating that [Mr. Welch] would be entitled to an earlier effective date for the grant of

service connection for paranoid schizophrenia."  R. at 9 (emphasis added).  This appeal followed. 

II.  ANALYSIS

On appeal, in an informal brief, Mr. Welch generally appears to assert that he is entitled to

an earlier effective date for the award of benefits for paranoid schizophrenia.  See Calma v. Brown,

9 Vet.App. 11, 15 (1996) (explaining that it is the Court's practice to liberally construe the pleadings

of pro se appellants).  

The Secretary argues that Mr. Welch has not sufficiently asserted error but, recognizing that

Mr. Welch is proceeding without representation, concedes that the Board's decision must be vacated

and remanded.  

The Secretary encourages the Court to vacate the Board decision because the Board

inadequately explained its determination that the February 1994 rating decision considered and

denied a request to reopen a previously denied claim for benefits for paranoid schizophrenia and that

Mr. Welch did not appeal that decision, rendering it final.  The Secretary reasons that nowhere in the

February 1994 rating decision did the regional office specifically state that it was considering a

request to reopen a previously denied claim for any psychiatric disorder.  Further, the Secretary

concedes, to the extent that the regional office indicated that its jurisdiction was premised on a

reopened claim, nowhere in its decision did it indicate which claim, of the three it addressed, was

subject to reopening, nor does the decision contain any discussion or evaluation of whether new and

material evidence was received that would lead to a conclusion that  the regional office was

addressing Mr. Welch's September 1992 request to reopen a "service-connected disability."  R. at

1335.  The Court agrees that the Board did not adequately explain its finding that the February 1994

rating decision reopened and denied a previously denied claim for benefits for schizophrenia, but the

Court also believes that another, more definite error is apparent.  
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Beginning in 1985, Mr. Welch sought VA benefits for a mental disability.  It is without

question that Mr. Welch began his quest for benefits believing that he suffered from paranoid

schizophrenia.  The Court has made it clear that the identification of a particular diagnosis by the

veteran in his or her application for benefits does not limit the scope of the claim to that particular

condition.  Clemons v. Shinseki, 23 Vet.App. 1, 5 (2009).  Instead, VA must consider the general

nature of the claim and, by assisting the veteran in gathering evidence, including providing a medical

examination, VA narrows the claim's scope.  Id.  As the focus of the claim is narrowed, the scope

and type of evidence needed to prove the claim are likewise narrowed and made more clear for the

benefit of the veteran.  The evidence necessary to establish entitlement to benefits for paranoid

schizophrenia varies greatly from that necessary to establish entitlement to benefits for post-

traumatic stress disorder.  Thus, the Court must look to exactly what was adjudicated and at the

procedural posture of Mr. Welch's claim at the time the adjudications took place. 

In his initial claim for benefits (August 1985), Mr. Welch identified "schizophrenia" as the

basis of his claim.  R. at 1502.  The rating decision that adjudicated that claim denied service

connection for "schizophrenia."  R. at 1363.

In his second claim for benefits (March 1987), Mr. Welch sought benefits for a more general

"nervous condition."  R. at 1332.  That claim was denied.

In his third claim for benefits (September 1992), Mr. Welch stated that he wanted "to re-open

[his] claim for service-connected disability."  R. at 1335.  The only previously denied claims at that

time were identified as claims for benefits for schizophrenia and for a nervous condition.

In its February 1994 rating decision, the regional office listed  Mr. Welch's claim only as one

for benefits for "post-traumatic stress disorder" and denied a claim for that condition alone.  R. at

1101-02.

With the benefit of the February 1994 rating decision, in March 2001 Mr. Welch filed a claim

specifically for benefits for post-traumatic stress disorder.  After considering the record, augmented

by new evidence, the regional office denied that claim in January 2003.  In doing so, the regional

office, itself apparently confused, erroneously stated that Mr. Welch had "reopened [his] claim in

1992 claiming service connection for post-traumatic stress disorder," R. at 735 (emphasis added),
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when, as discussed above, in September 1992 Mr. Welch could only have been seeking to reopen

a previously denied claim for benefits for schizophrenia or for a nervous condition.

In the decision on appeal, the Board repeated this inaccurate statement of the history of Mr.

Welch's claim for benefits for a psychiatric disorder: "In a February 1994 rating decision, the

[regional office] denied [Mr. Welch's] petition to reopen a previously denied claim for service

connection for paranoid schizophrenia."  R. at 3.  This conclusion is clearly erroneous for three

reasons.

First, the cover letter that accompanied that decision merely stated: "We regret we cannot

allow your claim for service-connected disability compensation.  The evidence we considered, the

decisions we reached[,] and our reasoning are explained in the attached rating decision."  R. at 1028

(emphasis added).  The cover letter did not state that VA was unable to reopen Mr. Welch's claim,

only that it was unable to grant his claim.

Second, the substance of the February 1994 decision itself does not contain any discussion

of the evidence necessary to reopen a previously denied claim, see 38 U.S.C. § 5108 (1993) ("If new

and material evidence is presented or secured with respect to a claim which has been disallowed, the

Secretary shall reopen the claim and review the former disposition of the claim."); rather the regional

office simply found Mr. Welch's claim not well-grounded:

The recent medical evidence shows occasional complaints of "nerves" but no
psychiatric diagnosis is furnished and there are no indications of post-traumatic
stress disorder. [Mr. Welch] has no wartime service and has not identified a verified
in-service stressor to warrant a diagnosis of post-traumatic stress disorder. [He]
should be advised that a well[-]grounded claim for post-traumatic stress disorder
will require identification of a verifiable in-service stressor and the presentation of
medical evidence to show or suggest that he suffers from post-traumatic stress
disorder related to military service.

R. at 1102.  A discussion of whether a claim is well-grounded, a requirement that no longer exists

in the VA scheme,  is not equivalent to a discussion of whether new and material evidence sufficient3

 For a claim to be well grounded, the record had to contain (1) medical evidence of a current disability;3

(2) medical evidence, or, in certain circumstances, lay evidence, of in-service incurrence or aggravation of a disease or
injury; and (3) medical evidence of a nexus between the asserted in-service injury or disease and the current disability. 
See Caluza v. Brown, 7 Vet.App. 498, 506 (1995), aff'd per curiam, 78 F.3d 604 (Fed. Cir. 1996) (table).  This
requirement was eliminated by the Veterans Claims Assistance Act of 2000, codified in part at 38 U.S.C. § 5103(a),
which was enacted in part to counter the decision of Morton v. West, 12 Vet.App. 477 (1999).
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to reopen a previously denied claim has been submitted.  See Elkins v. West, 12 Vet.App. 209, 213

(1999); Suttmann v. Brown, 5 Vet.App. 127, 136-37 (1993).

Third, although the regional office in February 1994 stated on the final page of the rating

decision that its jurisdiction was based on a "[r]eopened claim" and indicated that "[s]chizophrenic

reaction (previously disallowed)" was among Mr. Welch's non-service-connected conditions, R. at

1100, the face of the rating decision stated that the regional office was considering "[s]ervice

connection for post-traumatic stress disorder," R. at 1101, and the substance of the regional office's

decision, quoted in full above, addressed only post-traumatic stress disorder, R. at 1102.

Although the Court appreciates the Secretary's concession as to the Board's inadequate

explanation for its decision, it is clear to the Court from the face of the February 1994 rating decision

that the Board's determination that the regional office "denied [Mr. Welch's] petition to reopen a

previously denied claim for service connection for paranoid schizophrenia," R. at 3, is clearly

erroneous.  See 38 U.S.C. § 7261(a)(4); United States v. U.S. Gypsum Co., 333 U.S. 364, 395 (1948)

(holding that a factual finding is clearly erroneous "when although there is evidence to support it,

the reviewing court on the entire evidence is left with the definite and firm conviction that a mistake

has been committed").  Accordingly, reversal is warranted.

Despite the acting Board member's frustration regarding the "increasingly myriad [] ways the

Court has diminished the concept of finality," R. at 6, the Court's decision in this case rests on one

of the earliest: A claim remains pending until there is either a recognition of the substance of the

claim in a regional office decision from which a claimant could deduce that the claim was

adjudicated or an explicit adjudication of a subsequent claim for the same disability.   Ingram v.4

Nicholson, 21 Vet.App. 232, 243 (2007); see also Hanson v. Brown, 9 Vet.App. 29, 31 (1996)

(holding that a claim remains pending until final action is taken or the claim is withdrawn).  The

regional office's failure in February 1994 to address Mr. Welch's September 1992 request to reopen

a previously denied claim for benefits for a psychiatric disability rendered that request pending and

unadjudicated until March 2011 when the Board granted his reopened claim.  Accordingly,

 The Secretary does not argue that the February 1994 rating decision implicitly denied Mr. Welch's September4

1992 request to reopen a previously denied claim for benefits for schizophrenia or a nervous condition.  Even if he had,
given the disability under consideration, the fact that Mr. Welch was not represented, and the imprecise language of the
February 1994 rating decision, it is unlikely that such an argument would have much force.
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September 14, 1992–the date VA received Mr. Welch's ultimately granted request to reopen–is the

proper effective date for the award of benefits based on the reopened claim.  See 38 U.S.C.

§ 5110(a).  Accordingly, the Court will reverse the Board decision on appeal and remand Mr.

Welch's claim for the assignment of an effective date for the award of benefits for paranoid

schizophrenia as of September 14, 1992.  VA may review the record to determine the appropriate

disability rating or ratings to be assigned for the period between September 1992 and March 2001. 

See Fenderson v. West, 12 Vet.App. 119, 126 (1999).

III.  CONCLUSION

Upon consideration of the foregoing, the December 7, 2015, Board decision is REVERSED,

Mr. Welch is awarded an effective date of September 14, 1992, for the award of benefits for paranoid

schizophrenia, and the matter is REMANDED for the determination of the proper disability rating

between September 14, 1992, and March 20, 2001.

 

DATED: March 17, 2017

Copies to:

Christopher Welch

VA General Counsel (027)
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