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INTRODUCTION 

 

The Veteran had active military service from November 1980 to November 1984. 

 

This matter comes before the Board of Veterans’ Appeals (Board) on appeal from 

an April 2011 rating decision of the Department of Veterans Affairs (VA) Regional 

Office (RO) in Los Angeles, California, in which the RO granted service connection 

for paranoid schizophrenia, with an effective date of March 20, 2001.  

 

In a September 2015 correspondence, the requested advancement of his case on the 

Board’s docket because he has to pay for certain living expenses.  Given that the 

Board is issuing a decision in his case, his motion is considered moot.  

 

 

FINDINGS OF FACT 

 

1.  In a February 1994 rating decision, the RO denied the Veteran’s petition to 

reopen a previously denied claim for service connection for paranoid schizophrenia.  

The Veteran did not appeal that decision, which became final. 

 

2.  No claim, formal or informal, seeking to reopen the claim of service connection 

for psychiatric disability was thereafter received from the Veteran or any 

representative until March 20, 2001. 

 

 

CONCLUSION OF LAW 

 

An effective date earlier than March 20, 2001, for the grant of service connection 

for paranoid schizophrenia is not warranted.  38 U.S.C.A. § 5110 (West 2014); 

38 C.F.R. §§ 3.1, 3.151, 3.155, 3.157, 3.400 (2015). 

 

 

REASONS AND BASES FOR FINDINGS AND CONCLUSION 
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Duties to Notify and Assist 

 

As provided for by the Veterans Claims Assistance Act of 2000 (VCAA), VA has a 

duty to notify and assist claimants in substantiating a claim for VA benefits.  

38 U.S.C.A. §§ 5103, 5103A (West 2014); 38 C.F.R. § 3.159 (2015).   

 

Proper notice from VA must inform the claimant of any information and medical or 

lay evidence not of record (1) that is necessary to substantiate the claim; (2) that VA 

will seek to provide; and (3) that the claimant is expected to provide.  38 C.F.R. 

§ 3.159(b)(1); Quartuccio v. Principi, 16 Vet. App. 183 (2002).  In addition, the 

notice requirements of the VCAA apply to all elements of a service-connection 

claim, including the degree of disability and the effective date of the disability.  See 

Dingess/Hartman v. Nicholson, 19 Vet. App. 473 (2006).  Further, this notice must 

include information that a disability rating and an effective date for the award of 

benefits will be assigned if service connection is awarded.  Id. at 486.  VCAA 

notice must be provided prior to an initial unfavorable decision on a claim by the 

RO.  Mayfield v. Nicholson, 444 F.3d 1328 (Fed. Cir. 2006); Pelegrini v. Principi, 

18 Vet. App. 112 (2004).  Where complete notice is not timely accomplished, such 

error may be cured by issuance of a fully compliant notice, followed by 

readjudication of the claim.  See Mayfield v. Nicholson, 444 F.3d 1328 (Fed. Cir. 

2006); see also Prickett v. Nicholson, 20 Vet. App. 370, 376 (2006). 

 

The Veteran’s claim arises from an appeal of the initial evaluation following the 

grant of service connection.  Courts have held that once service connection is 

granted the claim is substantiated, and additional notice is not required as any defect 

in the notice is not prejudicial.  Hartman v. Nicholson, 483 F.3d 1311 (Fed. Cir. 

2007); Dunlap v. Nicholson, 21 Vet. App. 112 (2007).  Therefore, no further notice 

is needed under VCAA.  The Board notes that VA has complied with other notice 

and assistance provisions required by statute.  See 38 U.S.C.A. §§ 5103A and 7105 

(West 2014). 

 

Next, VA has a duty to assist the Veteran in the development of the claim.  This 

duty includes assisting him in the procurement of service treatment records and 

pertinent treatment records and providing an examination when necessary.  
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38 U.S.C.A. § 5103A; 38 C.F.R. § 3.159.  The Board finds that all necessary 

development has been accomplished, and therefore appellate review may proceed 

without prejudice to the appellant.  See Bernard v. Brown, 4 Vet. App. 384 (1993).  

The claims file contains the Veteran’s service treatment records, as well as post-

service reports of VA and private treatments and examinations.  Moreover, his 

statements in support of the claim are of record.  The Board has carefully reviewed 

such statements and concludes that no available outstanding evidence has been 

identified.  The Board has also perused the medical records for references to 

additional treatment reports not of record, but has found nothing to suggest that 

there is any outstanding evidence with respect to the Veteran’s claim.   

 

For the above reasons, no further notice or assistance to the appellant is required to 

fulfill VA’s duty to assist the appellant in the development of the claim.  Smith v. 

Gober, 14 Vet. App. 227 (2000), aff’d, 281 F.3d 1384 (Fed. Cir. 2002); Dela Cruz 

v. Principi, 15 Vet. App. 143 (2001); see also Quartuccio v. Principi, 16 Vet. 

App. 183 (2002). 

 

Analysis 

 

Generally, except as otherwise provided, the effective date of an evaluation and 

award of pension, compensation, or dependency and indemnity compensation based 

on an original claim, a claim reopened after final disallowance, or a claim for 

increase will be the day following separation from active service or the date 

entitlement arose, if the claim is received within one year after separation from 

service; otherwise, the date of receipt of the claim, or the date entitlement arose, 

whichever is later.  See 38 U.S.C.A. § 5110; 38 C.F.R. § 3.400.  The effective date 

for a reopened claim, after a final disallowance, shall be the date of receipt of the 

new claim or date entitlement arose, whichever is later.  38 C.F.R. § 3.400(q)(1)(ii) 

(2015).  See Nelson v. Principi, 18 Vet. App. 407, 409 (2004); Leonard v. Principi, 

17 Vet. App. 447, 451 (2004); Sears v. Principi, 16 Vet. App. 245, 247 (2002), 

aff'd, 349 F.3d 1326 (Fed. Cir. 2003); see also Lapier v. Brown, 5 Vet. App. 215 

(1993) (holding that an award granted on a reopened claim may not be made 

effective prior to the date of receipt of the reopened claim). 
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In this case, the most recent final denial, prior to the January 2003 rating decision 

which arose out of the March 20, 2001 claim on which this appeal is based, was a 

February 1994 rating decision, which denied service connection for paranoid 

schizophrenia.  The Veteran did not file a notice of disagreement for that decision, 

and none of the increasingly myriad of ways the Court has diminished the concept 

of finality apply in this case; therefore, the decision became final.  38 U.S.C.A. § 

7105(c) (West 2014); 38 C.F.R. § 20.1103 (2015).  As such, new and material 

evidence was required to reopen the claim.  See 38 U.S.C.A. § 5108 (West 2014); 

38 C.F.R. § 3.156(a) (2015). 

 

The Veteran is seeking an effective date prior to March 20, 2001, for the award of 

service connection for paranoid schizophrenia.  He contends that the effective date 

of the service connection award should be earlier than the assigned date of March 

20, 2001.  Specifically, he claims that the effective date should be in 1985, from the 

date he first filed his claim for service connection, or alternatively, sometime in the 

1990s when he was diagnosed and received treatment for schizophrenia.  In that 

connection, the Veteran argues that when the Board granted his claim in March 

2011, it relied on VA treatment records from 1985 and from the 1990s, which 

documented the progression and treatment of his psychosis. 

 

The claim on which the current appeal is based was received on March 20, 2001.  

The RO initially denied the claim, but following the Veteran’s timely appeal, the 

Board ultimately awarded service connection for paranoid schizophrenia in a March 

2011 decision.  Pursuant to that decision, the RO issued a rating decision in April 

2011 in which it effectuated the grant of service connection for paranoid 

schizophrenia.  In that rating decision, the RO established the effective date of the 

award of service connection as March 20, 2001—the day the RO received the 

Veteran's petition to reopen. 

 

Here, the evidence shows that there are final disallowances of the Veteran’s claim 

for service connection in February 1986 and February 1994.  Following the 

February 1994 denial, no disagreement was received from the Veteran within one 

year of notice of that decision, and no additional evidence was received within one 

year.  Also following that last final rating decision, no further communication 
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regarding service connection for psychiatric disability was received from the 

Veteran or any representative until March 20, 2001.   

 

Regarding the Veteran’s contentions, the Board notes that the mere existence of 

medical evidence of a disorder does not establish an intent to seek service 

connection, or entitlement to an earlier effective date.  See Brannon v. West, 12 Vet. 

App. 32, 35 (1998); Lalonde v. West, 12 Vet. App. 377, 382 (1999).  Rather, a 

formal or informal claim must be filed in order for any type of benefit to accrue or 

be paid, and a claim for service connection must indicate an intent to apply for that 

benefit.  See 38 U.S.C.A. § 5101(a); 38 C.F.R. §§ 3.151(a), 3.155(a); Jones v. West, 

136 F.3d 1296, 1299 (Fed. Cir. 1998).  Although information contained in treatment 

records may constitute an informal claim, this is only appropriate where service 

connection has already been established, or where a claim was previously denied 

due to the disability not rising to a compensable level.  38 C.F.R. § 3.157(b); 

MacPhee v. Nicholson, 459 F.3d 1323 (Fed. Cir. 2006).  Neither of those 

circumstances was present in this case. 

 

In other words, in this case, the effective date of service connection is not assigned 

based on the date the claimant asserts that the disability appeared, or on the date of 

the earliest medical evidence demonstrating the existence of such disability and a 

causal connection to service.  Rather, the effective date is assigned based on the 

date that the application or claim upon which service connection was eventually 

granted was received by VA.  See 38 C.F.R. § 3.400; Lalonde, 12 Vet. App. at 382-

83. 

 

As for VA records, the Board notes that records generated by VA facilities that may 

have an impact on the adjudication of a claim are considered constructively in the 

possession of VA adjudicators during the consideration of a claim, regardless of 

whether those records are physically in the claims file.  See Dunn v. West, 

11 Vet. App. 462, 466-67 (1998); Bell v. Derwinski, 2 Vet. App. 611, 613 (1992).  

The Veteran claimed that VA was in constructive possession of VA treatment 

records at the time of the February 1994 denial, upon which the Board eventually 

based its award for the claim in March 2011.  With regard to those particular VA 

treatment records, the Board notes that they were reviewed and considered at every 
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stage of the appeal process, including prior to the February 1986 and February 1994 

denials.  The Board further notes that VA medical records cannot be accepted as 

informal claims for disabilities where service connection has not been established.  

See Sears v. Principi, 16 Vet. App. 244, 249 (2002) (holding that section 3.157 

applies only to a defined group of claims, i.e., as to disability compensation, those 

claims for which a report of a medical examination or hospitalization is accepted as 

an informal claim for an increase of a service-connected rating where service 

connection has already been established).   
 

The Board notes further that the date on which the Veteran initially filed a claim for 

service connection is not relevant in the present context.  This is so because a date 

of entitlement earlier than the current effective date could not result in an earlier 

date; as noted above, the effective date will be the date of receipt of a claim to 

reopen or the date entitlement arose, whichever is the later.  In this case, March 20, 

2001—the date of receipt of the application to reopen—is the earliest date that 

service connection may be awarded.  Because the Board denied the Veteran’s initial 

claim in both the February 1986 and February 1994 decisions that had become final, 

the date of filing of those claims are not applicable to the assignment of an effective 

date in this case. 

 

Further, the Veteran contended that the appeals of his prior claims should have been 

equitably tolled, because his now service connected paranoid schizophrenia 

prevented him from fully understanding and effectively pursuing the appeals 

process in 1986.  In Barrett v. Principi, 363, F.3d 1316, 1321 (Fed. Cir. 2004), the 

Federal Circuit held that, for the purposes of determining whether a claimant timely 

appealed to that particular court, equitable tolling is available where a Veteran is 

able to show that the failure to file was the direct result of a mental illness that 

rendered him incapable of rational thought or deliberate decision making, or 

incapable of handling his own affairs or unable to function in society.  The Federal 

Circuit cautioned that a medical diagnosis alone or vague assertions of mental 

problems will not suffice.  Id.   Even assuming that the principle of equitable tolling 

applies to the VA claims adjudication process, which it plainly does not, the Board 

points out that the Court, in Claiborne v. Nicholson, 19 Vet. App. 181 (2005), 

clarified that the burden of proof is on the Veteran to show that the failure to file an 

appeal was the direct result of a mental illness.  Thus, the Veteran holds the burden 
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of submitting competent medical evidence showing that he was mentally incapable 

of filing an appeal with regard to those prior decisions.  Id. at 184.  Indeed, in 

McCreary v. Nicholson, 19 Vet. App. 324 (2005), the Court declared, “[m]erely 

establishing mental incapacity, no matter how severe, is not sufficient for equitably 

tolling the judicial-appeal period.” 

 

In this regard, the Board points out that there is no evidence of record indicating 

that the Veteran at any time has been found to be incompetent.  To the contrary, the 

VA examination in November 1985 found him to have low normal intelligence and 

to be active in his church.  The examiner commented that his “general store of 

information is fair” and that the Veteran indicated he wished to decrease his 

psychotherapy, thereby showing he was capable of deliberate decision making at 

the time.  In the most recent VA examination in July 2010, the examiner found the 

Veteran to be oriented, with proper insight into his problems, and with no issues in 

regards to his activities of daily living.  The examiner also found him to be 

competent.  The Board finds that this evidence tends to show that he was mentally 

competent throughout the period in question.  

 

In light of the foregoing, the Board finds that even if the concept of equitable tolling 

applies to the VA adjudication process, the Veteran still has not met his burden of 

showing that he was mentally incompetent to appeal the prior adverse decisions, 

and that the preponderance of the evidence is against a finding that equitable tolling 

of the appellate limitations period is appropriate.  As such, the prior decisions 

regarding paranoid schizophrenia in this case are final. 

 

The Board finds that there is no evidence of record indicating that the Veteran 

would be entitled to an earlier effective date for the grant of service connection for 

paranoid schizophrenia, and the Veteran was properly given an effective date of 

March 20, 2001, for the grant of service connection for paranoid schizophrenia.  As 

the preponderance of the evidence is against the claim, the benefit-of-the-doubt 

doctrine does not apply, and the claim must be denied.  38 U.S.C.A. § 5107(b) 

(West 2014); Gilbert v. Derwinski, 1 Vet. App 49, 55-57 (1990). 

 

 (CONTINUED ON NEXT PAGE) 
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ORDER 

 

Entitlement to an earlier effective date prior to March 20, 2001, for the grant of 

entitlement to service connection for a paranoid schizophrenia is denied. 

 

 

 

____________________________________________ 

THOMAS H. O’SHAY 

Acting Veterans Law Judge, Board of Veterans’ Appeals 

 

 



 

 

 

YOUR RIGHTS TO APPEAL OUR DECISION 
 

The attached decision by the Board of Veterans' Appeals (BVA or Board) is the final decision for all issues addressed in the "Order" section of the 

decision.  The Board may also choose to remand an issue or issues to the local VA office for additional development.   If the Board did this in your 

case, then a "Remand" section follows the "Order."  However, you cannot appeal an issue remanded to the local VA office because a remand is not a 

final decision.  The advice below on how to appeal a claim applies only to issues that were allowed, denied, or dismissed in the “Order.” 

 

If you are satisfied with the outcome of your appeal, you do not need to do anything.  We will return your file to your local VA office to implement 

the BVA's decision.  However, if you are not satisfied with the Board's decision on any or all of the issues allowed, denied, or dismissed, you have 

the following options, which are listed in no particular order of importance:  

 

 Appeal to the United States Court of Appeals for Veterans Claims (Court) 

 File with the Board a motion for reconsideration of this decision 

 File with the Board a motion to vacate this decision  

 File with the Board a motion for revision of this decision based on clear and unmistakable error.  

 

Although it would not affect this BVA decision, you may choose to also:  

 

 Reopen your claim at the local VA office by submitting new and material evidence.  

 

There is no time limit for filing a motion for reconsideration, a motion to vacate, or a motion for revision based on clear and unmistakable error with 

the Board, or a claim to reopen at the local VA office.  None of these things is mutually exclusive - you can do all five things at the same time if you 

wish.  However, if you file a Notice of Appeal with the Court and a motion with the Board at the same time, this may delay your case because of 

jurisdictional conflicts.  If you file a Notice of Appeal with the Court before you file a motion with the BVA, the BVA will not be able to consider 

your motion without the Court's permission.  

 

How long do I have to start my appeal to the court? You have 120 days from the date this decision was mailed to you (as shown on the first page 

of this decision) to file a Notice of Appeal with the Court.  If you also want to file a motion for reconsideration or a motion to vacate, you will still 

have time to appeal to the court.  As long as you file your motion(s) with the Board within 120 days of the date this decision was mailed to you, you 

will have another 120 days from the date the BVA decides the motion for reconsideration or the motion to vacate to appeal to the Court.  You should 

know that even if you have a representative, as discussed below, it is your responsibility to make sure that your appeal to the Court is filed on time.  

Please note that the 120-day time limit to file a Notice of Appeal with the Court does not include a period of active duty.  If your active military 

service materially affects your ability to file a Notice of Appeal (e.g., due to a combat deployment), you may also be entitled to an additional 90 days 

after active duty service terminates before the 120-day appeal period (or remainder of the appeal period) begins to run.  

 

How do I appeal to the United States Court of Appeals for Veterans Claims?  Send your Notice of Appeal to the Court at: 

 

Clerk, U.S. Court of Appeals for Veterans Claims 

625 Indiana Avenue, NW, Suite 900 

Washington, DC 20004-2950 

 

You can get information about the Notice of Appeal, the procedure for filing a Notice of Appeal, the filing fee (or a motion to waive the filing fee if 

payment would cause financial hardship), and other matters covered by the Court's rules directly from the Court.  You can also get this information 

from the Court's website on the Internet at: http://www.uscourts.cavc.gov, and you can download forms directly from that website.  The Court's 

facsimile number is (202) 501-5848.  

 

To ensure full protection of your right of appeal to the Court, you must file your Notice of Appeal with the Court, not with the Board, or any other 

VA office.  

 

How do I file a motion for reconsideration? You can file a motion asking the BVA to reconsider any part of this decision by writing a letter to the 

BVA clearly explaining why you believe that the BVA committed an obvious error of fact or law, or stating that new and material military service 

records have been discovered that apply to your appeal.  It is important that such letter be as specific as possible.  A general statement of 

dissatisfaction with the BVA decision or some other aspect of the VA claims adjudication process will not suffice.  If the BVA has decided more than 

one issue, be sure to tell us which issue(s) you want reconsidered.  Issues not clearly identified will not be considered.  Send your letter to:  

 

Director, Management, Planning and Analysis (014) 

Board of Veterans' Appeals 

810 Vermont Avenue, NW 

Washington, DC 20420 
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Remember, the Board places no time limit on filing a motion for reconsideration, and you can do this at any time.  However, if you also plan to 

appeal this decision to the Court, you must file your motion within 120 days from the date of this decision.  

 

How do I file a motion to vacate?  You can file a motion asking the BVA to vacate any part of this decision by writing a letter to the BVA stating 

why you believe you were denied due process of law during your appeal.  See 38 C.F.R. 20.904.  For example, you were denied your right to 

representation through action or inaction by VA personnel, you were not provided a Statement of the Case or Supplemental Statement of the Case, or 

you did not get a personal hearing that you requested.  You can also file a motion to vacate any part of this decision on the basis that the Board 

allowed benefits based on false or fraudulent evidence.  Send this motion to the address above for the Director, Management, Planning and Analysis, 

at the Board.  Remember, the Board places no time limit on filing a motion to vacate, and you can do this at any time.  However, if you also plan to 

appeal this decision to the Court, you must file your motion within 120 days from the date of this decision.  

 

How do I file a motion to revise the Board's decision on the basis of clear and unmistakable error?  You can file a motion asking that the Board 

revise this decision if you believe that the decision is based on "clear and unmistakable error" (CUE).  Send this motion to the address above for the 

Director, Management, Planning and Analysis, at the Board.  You should be careful when preparing such a motion because it must meet specific 

requirements, and the Board will not review a final decision on this basis more than once.  You should carefully review the Board's Rules of Practice 

on CUE, 38 C.F.R. 20.1400 -- 20.1411, and seek help from a qualified representative before filing such a motion.  See discussion on representation 

below.  Remember, the Board places no time limit on filing a CUE review motion, and you can do this at any time.  

 

How do I reopen my claim?  You can ask your local VA office to reopen your claim by simply sending them a statement indicating that you want to 

reopen your claim.  However, to be successful in reopening your claim, you must submit new and material evidence to that office.  See 38 C.F.R. 

3.156(a).  

 

Can someone represent me in my appeal?  Yes.  You can always represent yourself in any claim before VA, including the BVA, but you can also 

appoint someone to represent you.  An accredited representative of a recognized service organization may represent you free of charge.  VA approves 

these organizations to help veterans, service members, and dependents prepare their claims and present them to VA.  An accredited representative 

works for the service organization and knows how to prepare and present claims.  You can find a listing of these organizations on the Internet at: 

http://www.va.gov/vso/.  You can also choose to be represented by a private attorney or by an "agent."  (An agent is a person who is not a lawyer, but 

is specially accredited by VA.)  

 

If you want someone to represent you before the Court, rather than before the VA, you can get information on how to do so at the Court’s website at: 

http://www.uscourts.cavc.gov.  The Court’s website provides a state-by-state listing of persons admitted to practice before the Court who have 

indicated their availability to the represent appellants.  You may also request this information by writing directly to the Court.  Information about free 

representation through the Veterans Consortium Pro Bono Program is also available at the Court’s website, or at: http://www.vetsprobono.org, 

mail@vetsprobono.org, or (855) 446-9678. 

 

Do I have to pay an attorney or agent to represent me?  An attorney or agent may charge a fee to represent you after a notice of disagreement has 

been filed with respect to your case, provided that the notice of disagreement was filed on or after June 20, 2007.  See 38 U.S.C. 5904; 38 C.F.R. 

14.636.  If the notice of disagreement was filed before June 20, 2007, an attorney or accredited agent may charge fees for services, but only after the 

Board first issues a final decision in the case, and only if the agent or attorney is hired within one year of the Board’s decision.  See 38 C.F.R. 

14.636(c)(2).  

 

The notice of disagreement limitation does not apply to fees charged, allowed, or paid for services provided with respect to proceedings before a 

court.  VA cannot pay the fees of your attorney or agent, with the exception of payment of fees out of past-due benefits awarded to you on the basis 

of your claim when provided for in a fee agreement.  

 

Fee for VA home and small business loan cases:  An attorney or agent may charge you a reasonable fee for services involving a VA home loan or 

small business loan.  See 38 U.S.C. 5904; 38 C.F.R. 14.636(d).  

 

Filing of Fee Agreements:  In all cases, a copy of any fee agreement between you and an attorney or accredited agent must be sent to the Secretary 

at the following address:   

Office of the General Counsel (022D) 

810 Vermont Avenue, NW 

Washington, DC 20420 

 

The Office of General Counsel may decide, on its own, to review a fee agreement or expenses charged by your agent or attorney for reasonableness.  

You can also file a motion requesting such review to the address above for the Office of General Counsel.  See 38 C.F.R. 14.636(i); 14.637(d). 
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