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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

NO. 17-0762

DAN CLIFTON CULBRETH, JR., PETITIONER,
 

       V. 

ROBERT D. SYNDER,
ACTING SECRETARY OF VETERANS AFFAIRS,  RESPONDENT.

Before PIETSCH, Judge.

O R D E R

Note:  Pursuant to U.S. Vet. App. R. 30(a),
this action may not be cited as precedent.

On March 20, 2017, the petitioner filed through counsel a petition for extraordinary relief in
the nature of a writ of mandamus.  He asks the Court to compel the Secretary to issue a decision
review officer (DRO) decision or a Statement of the Case (SOC) in response to his timely-filed,
November 4, 3013, notice of disagreement (NOD).  Petition at 1-2; see Exhibit 2 (copy of November
2013 NOD). 

In support of his petition, the petitioner asserts the following chronology: (1) on October 24,
2013, the regional office (RO) issued a rating decision regarding his claims; (2) on November 4,
2013, the petitioner filed an NOD as to the issues decided in the rating decision; (3) on
September 27, 2016, the petitioner, by counsel, sent a letter to the RO requesting that a DRO
decision or an SOC be issued on the issues in sixty days; (4) on December 1, 2016, the petitioner,
by counsel, sent a second letter to the RO demanding that a DRO decision or an SOC be issued in
sixty days; (5) on February 1, 2017, the petitioner, by counsel, again sent a letter to the RO
demanding a DRO decision or an SOC be issued in thirty days; (6) on March 8, 2017, the petitioner,
through counsel, called the VA Hotline and was informed that no action had been taken on the NOD. 
Petition at 1-2; see Exhibits 1-6. 

Pursuant to the All Writs Act, 28 U.S.C. § 1651(a), before the Court may issue a writ, three
conditions must be satisfied:  (1) the petitioner must demonstrate that he lacks adequate alternative
means to obtain the desired relief, thus ensuring that the writ is not used as a substitute for the
appeals process; (2) the petitioner must demonstrate a clear and indisputable right to the writ; and
(3) the Court must be convinced, given the circumstances, that the issuance  of  the  writ  is 
warranted.   See Cheney v. U.S. Dist. Court, 542 U.S. 367, 380-81 (2004). 



Presently, the Court notes that it has allegedly been over three years since the petitioner filed
a timely NOD, and the Court cannot determine whether issuance of a writ of mandamus is justified
in this case. The Court will therefore order the Secretary to respond to the petitioner's contentions.

Accordingly, it is

ORDERED that the Secretary respond to this petition not later than 21 days after the date of
this order.

DATED: March 30, 2017 BY THE COURT:

   CORAL WONG PIETSCH
Judge

Copies to:

Ralph J. Bratch, Esq.

VA General Counsel (027)
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