
IN THE UNITED STATES COURT OF APPEALS 
FOR VETERANS CLAIMS 

 
DAN CLIFTON CULBRETH, JR., ) 
      ) 
Petitioner,     ) 

   ) 
      ) 
  v.     ) Vet. App. No. 17-0762 
      )  
DAVID J. SHULKIN, M.D.,   )  
Secretary of Veterans Affairs,  ) 
      ) 
Respondent.    ) 
 
 

SECRETARY’S RESPONSE TO PETITION FOR EXTRAORDINARY 
RELIEF AND COURT ORDER DATED MARCH 30, 2017 

 Pursuant to the United States Court of Appeals for Veterans Claims 

Rule 21(b), and the Order of this Court, dated March 30, 2017, 

Respondent David J. Shulkin, M.D., Secretary of Veterans Affairs 

(Secretary), hereby responds to the petition for writ of mandamus and the 

Court’s Order.  For the reasons set forth below, the Court should deny the 

petition. 

 On March 20, 2017, Petitioner submitted a petition for extraordinary 

relief in the nature of mandamus.  Petitioner asserted that he filed a Notice 

of Disagreement (NOD) on November 4, 2013, with respect to various 

rating and effective date issues and that a Decision Review Officer (DRO) 

Decision or a Statement of the Case (SOC) has not subsequently been 

issued. (Petition at 2).  Petitioner requested that the Court issue a writ of 

mandamus ordering the Secretary to issue a DRO Decision or an SOC. 

(Petition at 5-6). 
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 On March 30, 2017, the Court ordered the Secretary to file a 

response to the petition.   

SUMMARY OF PERTINENT FACTS 

 The Atlanta VA Regional Office (RO) has provided a declaration 

completed by an Assistant Veterans Service Center Manager (AVSCM) 

detailing the status and recent actions on these claims. (Exhibit 1).  The 

RO recently conducted a de novo review of the matter and determined that 

new VA examinations were necessary to proceed with the proper 

adjudication of the claims in order to “determine the current level of 

disability for the Veteran’s service connected spine condition, 

radiculopathy, left knee condition, and left foot condition,” as well as “to 

assess whether the Veteran’s service connected disabilities prevent him 

from maintaining gainful employment.” (Exhibit 1, Point III).  That 

examination request was made March 28, 2017. Id.  The declaration 

further indicates that a decision on the appeal will be rendered when the 

examination results are received. Id. 

 With respect to the handling of this matter, the AVSCM indicated that 

“VA acknowledges that the handling of this appellant’s appeal has certainly 

not been as timely as the Agency should deliver and that this Veteran 

deserves.  Unfortunately, the volume of the appeals workload has 

impacted VA’s ability to provide decisions in a more expedited fashion.” 

(Exhibit 1, Point IV).  Further, the AVSCM indicated “that while VA certainly 

regrets not being able to adequately handle this situation, the Agency is 

committed to improving its processes in an effort to provide better and 

world-class customer service.” Id. 

 The VA examinations requested on March 28, 2017, were scheduled 

for and conducted on April 18, 2017. (Exhibit 2).  Counsel for the Secretary 
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has reviewed the documents contained in the Veterans Benefits 

Management System (VBMS) electronic record-keeping system and 

confirms that four VA compensation and pension examination reports 

dated April 18, 2017, were uploaded to VBMS on April 19, 2017.  These 

relate to back (thoracolumbar spine), foot (pes planus), knee and lower 

leg, and individual employability. 

ARGUMENT 

While this Court has the authority to issue extraordinary writs in aid 

of its prospective jurisdiction pursuant to the All Writs Act, 28 U.S.C. 

§ 1651(a), "[t]he remedy of mandamus is a drastic one, to be invoked only 

in extraordinary situations." Kerr v. United States Dist. Court for N. Dist. of 

Cal., 426 U.S. 394, 402, 96 S. Ct. 2119, 48 L. Ed. 2d 725 (1976). Three 

conditions must be met before the Court will issue a writ of mandamus: (1) 

The petitioner must lack adequate alternative means to attain the desired 

relief, thus ensuring that the writ is not used as a substitute for the appeals 

process; (2) the petitioner must demonstrate a clear and indisputable right 

to the writ; and (3) the Court must be convinced, given the circumstances, 

that the issuance of the writ is warranted. Cheney v. United States Dist. 

Court for D.C., 542 U.S. 367, 124 S. Ct. 2576, 2587, 159 L. Ed. 2d 459 

(2004) (citing Kerr, 426 U.S. at 403); see Erspamer v. Derwinski, 1 Vet. 

App. 3, 9 (1990). 

The facts do not evidence a clear and indisputable right to a writ in 

this case or convincing evidence that the issuance of a writ is warranted.  

Rather, although the RO has acknowledged that the matter has taken 

more time than preferred, the agency has now conducted a de novo review 

of the matter; determined that new medical examinations and opinions 

were necessary; requested, scheduled, and conducted those 
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examinations; and asserted that “[w]hen the examination results are 

received, a decision will be rendered on the Veteran’s appeal.” (Exhibits 1, 

2). 

Based on these facts, the Secretary contends it is clear that this is 

not a case in which the Secretary refuses to act.  Rather, while the RO has 

acknowledged that the handling “has certainly not been as timely as the 

Agency should deliver and that this Veteran deserves,” recent actions 

establish that there is no refusal to act in this case.  Accordingly, there is 

no need for the Court to inject itself into the Department’s adjudicative 

process. Erspamer, 1 Vet.App. at 9.  The facts thus do not indicate that the 

potential jurisdiction of the Court will be frustrated.  United States v. Black, 

128 U.S. 40, 48 (1888) (The Court should refuse invoke extraordinary 

powers where it is not shown that an official has refused to act at all).   

This Court has made clear that the “mere passage of time in 

reviewing a matter does not necessarily constitute the extraordinary 

circumstances requiring this Court to invoke its mandamus power.”  

Erspamer, supra.  Petitioner has not shown that the delay he complains of 

is "so extraordinary, given the demands and resources of the Secretary, 

that the delay amounts to an arbitrary refusal to act, and not the product of 

a burdened system." See Costanza v. West, 12 Vet.App. 133, 134 (1999).   

The RO has both acknowledged and expressed regret about the 

amount of time it has taken to process this appeal, but has also completed 

several recent actions that make clear that matter is being processed. (See 

Exhibits 1, 2).  Accordingly, the Secretary contends that the facts do not 

demonstrate a clear and indisputable right to the writ. See Cheney, supra.  

Petitioner’s petition should therefore be denied as not having met the 

criteria for the grant of such a petition. Id. 
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CONCLUSION 

For the foregoing reasons, Respondent urges that the Petition 

should be denied. 

 

 
Respectfully submitted, 

  
    MEGHAN FLANZ 
    Interim General Counsel 

 
   MARY ANN FLYNN 

    Chief Counsel 
 

/s/ Joan E. Moriarty 
    JOAN E. MORIARTY 
    Deputy Chief Counsel 
 

      /s/ Mark M. McNabb 
      MARK M. McNABB 
      Senior Appellate Attorney  
      Office of General Counsel (027C) 
      U.S. Dept. of Veterans Affairs 
      810 Vermont Avenue, N.W. 
      Washington, DC  20420 
      (202) 632-7109 
 
      Attorneys for the Respondent, 
      Secretary of Veterans Affairs 
 

Counsel for the Secretary 
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EXHIBIT 
 
2 



COMPENSATION AND PENSION EXAM INQUIRY 

                     ------------------------------------- 

 

 

                     Name: CULBRETH,DAN CLIFFTON JR 

                      SSN:  

                 C-Number:  

                      DOB: NOV 15,1960 

                  Address: 506 NORTH BRIARCLIFF ROAD 

         City,State,Zip+4: WARNER ROBINS, GEORGIA 31088 

                  Country: UNITED STATES 

                Res Phone: (478)273-1001 

                Bus Phone:  

   Entered active service: SEP 5,1979 

  Released active service: OCT 18,1982 

================================================================================ 

 >>> Future C&P Appointments <<< 

 

 

Requested exams currently on file: 

DBQ MUSC Back (thoracolumbar spine) 

Requested on OCT 13,2011@15:04:13 by ATLANTA-RO - Completed 

 

DBQ MUSC Back (thoracolumbar spine) 

Requested on JUL 15,2013@16:29:39 by ATLANTA-RO - Completed 

 

DBQ MUSC Back (thoracolumbar spine) 

Requested on MAR 28,2017@13:47 by ATLANTA-RO - Open 

 

DBQ MUSC Foot miscellaneous 

Requested on JUL 15,2013@16:29:39 by ATLANTA-RO - Completed 

 

DBQ MUSC Foot miscellaneous 

Requested on MAR 28,2017@13:47 by ATLANTA-RO - Open 

 

DBQ MUSC Knee & lower leg 

Requested on JUL 15,2013@16:29:39 by ATLANTA-RO - Completed 

 

DBQ MUSC Knee & lower leg 

Requested on MAR 28,2017@13:47 by ATLANTA-RO - Open 

 

DBQ Medical Opinion 

Requested on MAR 28,2017@13:47 by ATLANTA-RO - Open 

 

JOINTS (SHOULDER/ELBOW/WRIST/HIP/KNEE/ANKLE) 

Requested on OCT 5,2010@09:51:19 by ATLANTA-RO - Completed 

 

-------------------------------------------------------------------------------- 

This request was initiated on MAR 28,2017 at 13:47 

Requester: SOTO,CARLOS 

Requesting Regional Office: ATLANTA-RO 

VHA Division Processing Request: DUBLIN VAMC 

 

Exams on this request:  

DBQ BACK CONDITIONS 

DBQ FOOT MISC 

DBQ KNEE AND LOWER LEG 

DBQ MEDICAL OPINION 

 

** Status of request:  

Pending, reported to MAS 

-------------------------------------------------------------------------------- 

 

RATED DISABILITIES: 

LIMITATION ON MOTION, RING OR LITTLE FINGER    0 % 

    Service-Connected? Yes  DX Code: 5230 

LUMBOSACRAL OR CERVICAL STRAIN   10 % 

    Service-Connected? Yes  DX Code: 5237 

DEGENERATIVE ARTHRITIS OF THE SPINE   20 % 

    Service-Connected? Yes  DX Code: 5242 

LIMITED FLEXION OF KNEE  100 % 



    Service-Connected? Yes  DX Code: 5260 

INFLAMMATION OF EXTERNAL POPLITEAL NERVE   10 % 

    Service-Connected? Yes  DX Code: 8621 

KNEE PROSTHESIS   30 % 

    Service-Connected? Yes  DX Code: 5055 

INFLAMMATION OF EXTERNAL POPLITEAL NERVE   10 % 

    Service-Connected? Yes  DX Code: 8621 

FLAT FOOT CONDITION   10 % 

    Service-Connected? Yes  DX Code: 5276 

 

Other Disabilities:  

                     

                     

General Remarks: 

**CLAIM TYPE: INCREASE ONLY 

**SPECIAL CONSIDERATIONS: NOT APPLICABLE 

**INSUFFICIENT EXAM: NO 

 

ELECTRONIC CLAIMS FOLDER AVAILABLE. 

CLAIMS FILE BEING SENT FOR REVIEW BY THE EXAMINER. 

DAN CULBRETH 

 

 

Date of claim: 11/07/2013 

 

Days pending: 1238 

 

Veteran has a power of attorney. 

 

Please send a courtesy copy of the exam notice letter to the Veteran's  

Private Attorney. 

 

Attention C&P Services staff - This exam request was scheduled at your  

location based on the claimant's residing zip code and ERRA instructions 

 

The Veteran will need to report for the following exam(s) unless the ACE  

process is utilized. Clinician: If using the ACE process to complete the  

DBQ, please explain the basis for the decision not to examine the Veteran,  

and identify the specific materials reviewed to complete the DBQ. Also if  

the exam is completed using ACE, please review the Veteran's claims folder  

and indicate so in the exam report. 

 

DBQ MUSC Back (thoracolumbar spine) 

DBQ MUSC Foot Conditions including Flatfoot (pes planus) 

DBQ MUSC Knee and lower leg 

DBQ Medical Opinion 1 

____________________________________________________________________________ 

 

The following contentions need to be examined: 

 

" degenerative joint disease of the lumbosacral spine 

" radiculopathy, left lower extremity 

" radiculopathy, right lower extremity 

" bilateral pes planus with right foot metatarsalgia and calcaneal  

spur with history of plantar fasciitis of the right foot 

" metatarsalgia of the left foot 

" status post total left knee replacement 

" degenerative joint disease, right knee 

" left knee mild instability 

" Individual unemployability 

 

Active duty service dates: 

 

Branch: Army   EOD: 09/05/1979   RAD: 10/18/1982 

 

DBQ MUSC Back (thoracolumbar spine): 

 

The Veteran is service connected for degenerative joint disease of the  

lumbosacral spine which is currently evaluated at 20%. Please evaluate for  

the current level of severity of the Veteran's service connected disability.  

 



The Veteran is service connected for radiculopathy, left lower extremity  

which is currently evaluated at 10%. Please evaluate for the current level  

of severity of the Veteran's service connected disability. If the diagnosis  

rendered is different from the disability for which the Veteran is service  

connected, please indicate whether the Veteran's current diagnosis is a  

progression of the service connected disability or the original diagnosis  

was in error. If the diagnosis was in error, please provide a rationale  

supported by the clinical evidence of record that refutes the previous exam 

(s) which diagnosed the condition. 

 

The Veteran is service connected for radiculopathy, right lower extremity  

which is currently evaluated at 10%. Please evaluate for the current level  

of severity of the Veteran's service connected disability. If the diagnosis  

rendered is different from the disability for which the Veteran is service  

connected, please indicate whether the Veteran's current diagnosis is a  

progression of the service connected disability or the original diagnosis  

was in error. If the diagnosis was in error, please provide a rationale  

supported by the clinical evidence of record that refutes the previous exam 

(s) which diagnosed the condition. 

 

Please address the "Correia" questions found near the bottom of this exam  

request. 

 

**************************************************************************** 

 

DBQ MUSC Foot Conditions including Flatfoot (pes planus): 

 

The Veteran is service connected for bilateral pes planus with right foot  

metatarsalgia and calcaneal spur with historyof plantar fasciitis of the  

right foot which is currently evaluated at 10%. Please evaluate for the  

current level of severity of the Veteran's service connected disability.  

 

The Veteran is service connected for metatarsalgia of the left foot which is  

currently evaluated at 10%. Please evaluate for the current level of  

severity of the Veteran's service connected disability. If the diagnosis  

rendered is different from the disability for which the Veteran is service  

connected, please indicate whether the Veteran's current diagnosis is a  

progression of the service connected disability or the original diagnosis  

was in error. If the diagnosis was in error, please provide a rationale  

supported by the clinical evidence of record that refutes the previous exam 

(s) which diagnosed the condition. 

 

**************************************************************************** 

 

DBQ MUSC Knee and lower leg: 

 

The Veteran is service connected for status post total left knee replacement  

which is currently evaluated at 30%. Please evaluate for the current level  

of severity of the Veteran's service connected disability.  

 

The Veteran is service connected for degenerative joint disease, right knee  

which is currently evaluated at 20%. Please evaluate for the current level  

of severity of the Veteran's service connected disability. If the diagnosis  

rendered is different from the disability for which the Veteran is service  

connected, please indicate whether the Veteran's current diagnosis is a  

progression of the service connected disability or the original diagnosis  

was in error. If the diagnosis was in error, please provide a rationale  

supported by the clinical evidence of record that refutes the previous exam 

(s) which diagnosed the condition. 

 

The Veteran is service connected for left knee mild instability which is  

currently evaluated at 10%. Please evaluate for the current level of  

severity of the Veteran's service connected disability. If the diagnosis  

rendered is different from the disability for which the Veteran is service  

connected, please indicate whether the Veteran's current diagnosis is a  

progression of the service connected disability or the original diagnosis  

was in error. If the diagnosis was in error, please provide a rationale  

supported by the clinical evidence of record that refutes the previous exam 

(s) which diagnosed the condition. 

 

Please address the "Correia" questions found near the bottom of this exam  



request. 

 

**************************************************************************** 

 

DBQ Medical Opinion 1: 

 

The Veteran has important information in his or her electronic claims folder  

in VBMS and Virtual VA. Please review both folders and state that they were  

reviewed in your report. 

 

MEDICAL OPINION REQUEST 

 

TYPE OF MEDICAL OPINION REQUESTED: Individual Unemployability (IU) 

 

OPINION: Direct service connection 

 

Please provide an opinion as to whether or not the Veteran's service- 

connected disability(ies) render him or her unable to secure and maintain  

substantially gainful employment, to include describing the disabilities'  

functional impairment and how that impairment impacts on physical and  

sedentary employment.  

 

Rationale must be provided in the appropriate section. 

 

**************************************************************************** 

 

Additional exam request information: 

 

For any joint condition, examiners should test the contralateral joint,  

unless medically contraindicated, and the examiner should address pain on  

both passive and active motion, and on both weightbearing and non- 

weightbearing. In addition to the questions on the DBQ, please respond to  

the following questions: 

 

1.      Is there evidence of pain on passive range of motion testing?  

(Yes/No/Cannot be performed or is not medically appropriate) 

 

2.      Is there evidence of pain when the joint is used in non-weight  

bearing? (Yes/No/Cannot be performed or is not medically appropriate) 

 

3.      If yes, is the opposing joint undamaged (i.e. no abnormalities)?  

(Yes/No) 

 

If yes, conduct range of motion testing for the opposing joint and provide  

ROM measurements. 

 

If no, the examiner is requested to state whether it is medically feasible  

to test the joint and if not to please state why the examiner cannot test  

the range of motion of the opposing joint. 

 

Please direct any questions regarding this request to: Carlos Soto, DRO  

(404)929-3026 or carlos.soto@va.gov 
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