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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS

NO. 17-0762

DAN CLIFTON CULBRETH, JR., PETITIONER,
 

       V. 

DAVID J. SHULKIN, M.D.,
SECRETARY OF VETERANS AFFAIRS, RESPONDENT.

Before PIETSCH, Judge.

O R D E R

Note:  Pursuant to U.S. Vet. App. R. 30(a),
this action may not be cited as precedent.

On March 20, 2017, the petitioner filed through counsel a petition for extraordinary relief in
the nature of a writ of mandamus.  He asked the Court to compel the Secretary to issue a decision
review officer (DRO) decision or a Statement of the Case (SOC) in response to his timely filed,
November 4, 2013, Notice of Disagreement (NOD).  Petition at 1-2; see Exhibit 2 (copy of
November 2013 NOD).  

On March 30, 2017, the Court ordered the Secretary to respond to Mr. Culbreth's petition
because it had allegedly been over three years since the petitioner filed his timely NOD, and the
Court determined that it therefore could not discern whether issuance of a writ of mandamus was
justified in this case.  On April 20, 2017, the Court received the Secretary's response, which, inter
alia, informed the Court that 

The Atlanta VA Regional Office (RO) has provided a declaration completed
by an Assistant Veterans Service Center Manager (AVSCM) detailing the status and
recent actions on [the petitioner's] claims. (Exhibit 1). The RO recently conducted a
de novo review of the matter and determined that new VA examinations were
necessary to proceed with the proper adjudication of the claims in order to "determine
the current level of disability for the [petitioner's] service connected spine condition,
radiculopathy, left knee condition, and left foot condition," as well as "to assess
whether the [petitioner's] service connected disabilities prevent him from maintaining
gainful employment." (Exhibit 1, Point III). That examination request was made
March 28, 2017.  Id.  The declaration further indicates that a decision on the appeal
will be rendered when the examination results are received.  Id. . . . 



The VA examinations requested on March 28, 2017, were scheduled for and
conducted on April 18, 2017. (Exhibit 2). Counsel for the Secretary . . . confirms that
four VA compensation and pension examination reports dated April 18, 2017, were
uploaded to [the Veterans Benefits Management System] on April 19, 2017.

Secretary's Response at 2-3. 

The Court has the authority to issue extraordinary writs in aid of its prospective jurisdiction
pursuant to the All Writs Act.  28 U.S.C. § 1651(a); Yi v. Principi, 15 Vet.App. 265, 267 (2001) (per
curiam order).  However, "[t]he remedy of mandamus is a drastic one, to be invoked only in
extraordinary situations."  Kerr v. U.S. Dist. Court, 426 U.S. 394, 402 (1976).  Accordingly, three
conditions must be met before the Court may issue a writ: (1) the petitioner must lack adequate
alternative means to attain the desired relief, thus ensuring that the writ is not used as a substitute
for the appeals process; (2) the petitioner must demonstrate a clear and indisputable right to the writ;
and (3) the Court must be convinced, given the circumstances, that the issuance of the writ is
warranted.  See Cheney v. U.S. Dist. Court, 542 U.S. 367, 380-81 (2004). 

This Court has the authority to "compel action of the Secretary unlawfully withheld or
unreasonably delayed."  38 U.S.C. § 7261(a)(2).  When delay is alleged as the basis for a petition,
this Court has held that a clear and indisputable right to the writ does not exist unless the petitioner
demonstrates that the alleged delay is so extraordinary, given the demands on and resources of the
Secretary, that it is equivalent to an arbitrary refusal by the Secretary to act.  Costanza v. West,
12 Vet.App. 133, 134 (1999) (per curiam order); see also Stratford v. Peake, 22 Vet.App. 313, 314
(2008) (per curiam order).  As this Court has explained, the delay "must be unreasonable before a
court will inject itself into an administrative agency's adjudicative process."  Bullock v. Brown,
7 Vet.App. 69, 69 (1994) (per curiam order).

Based on the facts in Mr. Culbreth's petition and the Secretary's response, the Court finds that
the issuance of a writ is not warranted at this time.  As detailed above, the Secretary has
demonstrated that VA has now taken action on Mr. Culbreth's appeal and is engaged in developing
and adjudicating his claim.  Further, in his response, the Secretary noted that "'VA acknowledges that
the handling of this [petitioner's] appeal has certainly not been as timely as the [a]gency should
deliver and that this [v]eteran deserves. Unfortunately, the volume of the appeals workload has
impacted VA's ability to provide decisions in a more expedited fashion.'" Secretary's Response at 3
(quoting Exhibit 1).

The Court sympathizes with the petitioner's situation and agrees with the Secretary that the
delay in processing this appeal is extremely regrettable and unfortunate.  However, in light of the
information provided by the Secretary in his response, the Court cannot conclude that the delay in
VA's processing of the petitioner's appeal amounts to an arbitrary refusal to act or is so unreasonable
as to warrant the Court's intrusion into the administrative process.  Cf. Erspamer v. Derwinski,
1 Vet.App. 3, 10 (1990) ("While there is no absolute definition of what is [a] reasonable [amount
of] time, we know that it may encompass months, occasionally a year or two, but not several years
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or a decade." (internal quotation marks omitted)). Thus, he has not demonstrated an indisputable
right to the writ on such grounds. See Cheney, 542 U.S. at 380-81. 

Accordingly, it is

ORDERED that the March 20, 2017, petition for extraordinary relief in the nature of a writ
of mandamus is DENIED.

DATED: May 5, 2017 BY THE COURT:

   CORAL WONG PIETSCH
Judge

Copies to:

Ralph J. Bratch, Esq.

VA General Counsel (027)
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