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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS 
 
 

No. 17-3214 
 

LESLIE C. LONG, JR., PETITIONER, 
 

V. 
 

DAVID J. SHULKIN, M.D., 
SECRETARY OF VETERANS AFFAIRS, RESPONDENT. 

 
 

Before ALLEN, Judge. 
 

O R D E R 
 

Note: Pursuant to U.S. Vet. App. R. 30(a), 
this action may not be cited as precedent. 

 
 
On September 15, 2017, pro se petitioner Leslie C. Long, Jr., filed a letter requesting the 

Court to compel the Secretary to take certain ill-defined actions on claims for benefits he has 
pending before the Department.  The Court construed Mr. Long's request as a petition for an 
extraordinary writ of mandamus under Rule 21 of the Court's Rules of Practice and Procedure.   

 
Pursuant to the All Writs Act, this Court has authority to issue extraordinary writs in aid of 

its jurisdiction.  28 U.S.C. § 1651(a);  see Cox v. West, 149 F.3d 1360, 1363-64 (Fed. Cir. 1998).  
However, "the remedy of mandamus is a drastic one, to be invoked only in extraordinary 
situations."  Kerr v. U.S. Dist. Court, 426 U.S. 394, 402 (1976).  Three conditions must be met 
before the Court may issue a writ: (1) petitioner must demonstrate that he lacks adequate 
alternative means to obtain the desired relief, thus ensuring that the writ is not used as a substitute 
for the appeals process; (2) petitioner must demonstrate a clear and indisputable right to the writ; 
and (3) the Court must be convinced, given the circumstances, that the issuance of the writ is 
warranted.  See Cheney v. U.S. Dist. Court, 542 U.S. 367, 380-81 (2004). 

 
To assist it in addressing the construed petition, the Court ordered the Secretary to provide 

information concerning the status of petitioner's claims and appeals. Before the Secretary could 
respond, three letters were submitted on petitioner's behalf by Mr. Gordon Graham who, to use his 
words, acted as petitioner's "scribe."1  The letters were dated October 13, 2017, October 15, 2017, 
                                                 

1 The Court notes that, as he recited in the first letter he submitted for petitioner, Mr. Graham is not admitted 
to practice before the Court.  It appears that Mr. Graham has faithfully acted as a "scribe" and not as an advocate.  The 
Court appreciates his assistance in understanding petitioner's complaints.  However, it is important to remember that 
the line between "scribe" and "advocate" can be blurry and one must proceed with caution. 
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and October 30, 2017.  The October 13 letter provided a more narrative summary of petitioner's 
assertions that the Secretary had unreasonably delayed or was refusing to act on petitioner's 
pending claims.  The October 15 letter objected to certain actions the Secretary took after the Court 
ordered him to respond to the petition. Finally, the October 30 letter was self-described as 
"Petitioner's Response to Respondent's Response dated October 27, 2017." 

 
As the Court directed, on October 27, 2017, the Secretary submitted a comprehensive 

response to the petition in which he described the history and status of the many claims for benefits 
petitioner has submitted.2  In brief, this is the claims/appeals history the Secretary recounts: 

 
 On March 30, 2015, petitioner sought service connection for a number of 

conditions.  All these claims were initially adjudicated in a July 25, 2015, rating 
decision except for a request for a total disability rating based on individual 
unemployability (TDIU) that was deferred.  The July rating decision was 
subsequently replaced by a December 21, 2015, rating decision in which certain 
claims were granted (including awarding TDIU after the deferral) and others were 
denied.  One claim (for service connection for ischemic heart disease) was 
mistakenly not adjudicated. 
 

 Petitioner submitted a Notice of Disagreement (NOD) with respect to these 
decisions in August 2016 and was afforded a hearing before a Decision Review 
Officer (DRO) in February 2017.  The claim for ischemic heart disease was still not 
adjudicated. 

 
 After the February 2017 DRO hearing, the regional office (RO) engaged in further 

development of the claims, including providing petitioner with additional medical 
examinations.  A declaration from an RO official submitted with the Secretary's 
response notes that all examination reports have been received and will be reviewed 
within the next 90 days. 

 
 The claim for service connection for ischemic heart disease remained forgotten 

until petitioner's agent inquired about it in June 2017.  The RO then engaged in 
development of the claim, culminating in an October 5, 2017, rating decision 
denying service connection for cardiac dysfunction with mild left ventricle 
hypertrophy (claimed as ischemic heart disease).  It is this action that petitioner 
complained of in his October 15 letter to the Court.  He asserts that the decision is 
incorrect factually and legally.  In any event, on October 13, 2017, petitioner 
submitted an NOD with respect to the October 5 rating decision.  The Secretary 
reports in his response to the petition that he will provide petitioner with a DRO 
letter and contact him by telephone with respect to the appeal of this matter. 

 
 At the same time petitioner submitted his August 2016 NOD, he also submitted a 

motion to revise a September 1970 rating decision based on clear and unmistakable 

                                                 
2 The Court thanks the Secretary and his counsel for the very helpful response to the petition.  It aided the 

Court's resolution of this matter substantially. 
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error (CUE).  That motion was denied in a December 3, 2016, rating decision.  In 
January 2017, petitioner submitted an NOD with respect to the December 2016 
rating decision.  He also requested another DRO hearing.  That request was denied 
because the RO determined that the CUE issues were intertwined with the matters 
on which the DRO had held a hearing in early 2016.  In his response to the petition, 
the Secretary reports that he expects a decision on this NOD within 90 days. 

 
 There is one more claims stream at play.  In December 2016, petitioner submitted 

a claim for service connection for conditions related to ear infections and traumatic 
brain injury (TBI) and associated mental impairments.  In a May 8, 2017, rating 
decision, the RO granted service connection for the TBI-related claims (rated 0% 
effective December 27, 2016) and determined that the ear-related claims were 
intertwined with other claims on appeal.  Petitioner has apparently taken no action 
with respect to the May 2017 rating decision. 

 
There is no doubt that these multiple (and overlapping) claims streams provide fertile 

ground for confusion and frustration.  It is clear, however, that far from delaying action, the 
Secretary has been addressing petitioner's claims and appeals as well as managing his "collective 
docket."  There have been mistakes of course–for example, the delayed adjudication of the 
ischemic heart disease claim–but there does not appear to be any claims or appeals that are not 
actively being addressed. 

 
To be sure, petitioner is frustrated about some of the actions taken concerning his claims 

and appeals.  For example, petitioner's October 15 letter expresses disagreement with the RO's 
decision concerning his heart disease claim.  But that claim is the subject of a pending NOD.  
Indeed, it appears that all of petitioner's claims have either been granted or are in some stage of 
the administrative appeal process. Petitioner's October 30 letter raises many points about the 
Secretary's adjudication of his claims, but they all appear to be pending at some stage in the 
appellate process.  It is well settled that a petition for an extraordinary writ is not a substitute for 
an appeal.  See, e.g., Lamb v. Principi, 284 F.3d 1378, 1384 (Fed. Cir. 2002) ("[E]xtraordinary 
writs cannot be used as substitutes for appeals, even though hardship may result from delay and 
perhaps unnecessary trial. . . ." (quoting Bankers Life & Cas. Co. v. Holland, 346 U.S. 379, 383 
(1953))).  Petitioner has simply not met the high standard required to justify the issuance of a writ 
of mandamus. Accordingly, the Court will deny the petition. 

 
The Court also construes the October 30 letter as a request for the Court to stay action on 

this petition for 90 days while the Secretary completes his promised work in response to an August 
2016 NOD.  The Court will deny that request.  Petitioner's avenue to address any deficiency in the 
Secretary's action is an appeal.  Of course, if the Secretary were refuse to act, petitioner would be 
within his rights to return to this Court seeking an extraordinary writ with respect to such inaction. 

 
Upon consideration of the foregoing, it is 
 
ORDERED that Mr. Long's construed petition for extraordinary relief is DENIED.  And it 

is further 
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ORDERED that Mr. Long's construed motion to stay these proceedings is DENIED. 
 
 

DATED: November 13, 2017 BY THE COURT:  
 
 
 

MICHAEL P. ALLEN 
Judge 
 

Copies to: 
 
Leslie C. Long, Jr. 
 
VA General Counsel (027) 
 


