
 

Claim #  

Notice of Disagreement 

(continued from VAF 21-0958) 
 

In the 10/11/2017 denial of benefits, the VA examiner opined ”Hepatitis C is a 

contagious liver disease that ranges in severity from a mild illness lasting a few 

weeks to a serious, lifelong illness that attacks the liver.” 

In addition the examiner further opined “Review of records revealed infectious 

disease consult record for chronic Hepatitis C dated 9/24/2015 with 

documentation of risk factors for HCV listed as snorting cocaine and sharing 

dollar bills tainted with blood in the 1980s; claimant denied IV drugs, tattoos, 

body piercing, bloody fight, blood transfusion or dialysis; worked in plasma 

center and centrifuge blood in the seventies, does not recall occupational 

exposure; donated blood a few times while working.” 

 

Representation 

 

Mr. has no medical training nor is he able to opine on the possible 

location (Udorn Royal Thai Air Force Base) he contracted the disease. On his 

VAF 21-526EZ dated 5/23/2017, in Block 13 on page 8, his Veterans Service 

Officer lists his claims filing as “Hep C: Caused in Udorn Thailand”. As his VFW 

service representative had no legal training, his representation was inadequate 

and amounts to Mr. essentially being a pro se Veteran (see Comer v. 

Peake, 552 F.3d 1362, 1367 (Fed. Cir. 2009)- (Although we have held that the 

duty to construe a veteran's filings sympathetically does not necessarily apply 

when a veteran is represented by an attorney, Andrews, 421 F.3d at 1283, the 

assistance provided by the DAV aide is not the equivalent of legal 

representation.) Mr.  now has legal counsel.  

Mr. is considered a credible witness as he has freely admitted to a 

known risk factor for Hepatitis C-albeit 17 years later after service. Based on this, 

his denial of IV drug use, tattoos, body piercings, bloody fight(s), blood  
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transfusions or dialysis is considered credible. As his admissions of rare cocaine 

use for a short period of a year or two in the late 1980s were made more than 

seventeen years ago in 2007, his testimony in the instant appeal is not self-

serving. Equally so, he is capable of testifying as to what comes to him via his 

five senses. (see Layno v. Brown,  6 Vet. App. 465, 470 (1994) (a Veteran is 

competent to report on that of which he or she has personal knowledge). 

Mr. has also testified that he does not recall occupational exposure 

at his job in a plasma center. In fact, due to sanitary procedures, Mr. 

could never contaminate or be contaminated in his duties at the plasma 

center. As for donating blood, there simply is no risk factor as it requires giving 

blood rather than receiving or comingling it as with intravenous drug use. The 

presumption of regularity presumes sterile procedures are observed during 

blood donations. Absent evidence to the contrary, what appears regular-is 

regular and what appears irregular, is irregular.  See Rizzo v. Shinseki, 580 F.3d 

1288, 1290–91 (Fed. Cir. 2009). The VA has not provided any evidence that Mr. 

may have contracted Hepatitis C from donating blood.  

 

Legal Requirements for Appeal 

 

The requirements for Mr.  successful appeal require three elements. 

See Caluza v. Brown, 7 Vet. App. 498, 506 (1995) aff'd, 78 F.3d 604 (Fed. Cir. 

1996). (Direct service connection may not be granted without medical 

evidence of a current disability, medical or, in certain circumstances, lay 

evidence of in-service incurrence or aggravation of a disease or injury; and 

medical evidence of a nexus between the claimed in-service disease or injury 

and the present disease or injury).  

 Mr. has satisfied the first prong. He has a current disease. The 

fact he is in remission in no way, shape or form diminishes the debilitating 

residuals of his fifty-year-long disease process.  

 As for the second prong, he has lay evidence of in-service occurrence, or 

in the instant case, recognized risk factors for contraction of the disease. 

As chronic Hepatitis C was not identified until 1989, there must be an in-

service risk factor.  
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 Regarding prong three, his medical records show a disease well over 40 

years old as evidenced by advanced cirrhosis, esophageal varices and 

other disabilities secondary to the Hepatitis C (currently in remission). In 

addition, he now presents an Independent Medical Opinion (IMO) by a 

noted gastroenterologist/ hepatologist that provides medical evidence 

of a nexus between the claimed in-service disease and the present 

disease. See Exhibit A.   

Rebuttal of Examiner’s Nexus 

 

The Examiner’s opinion in the 10/11/2017 denial fails to provide any analysis 

linking his/her opinion to his/her conclusion other than a generic statement that 

“your condition was less likely than not (less than a 50 percent probability) 

incurred in or caused by the claimed in-service injury, event or illness. While the 

examiner did list numerous risk factors, s/he notably ignored some of the most 

obvious risks for that era-to wit: high-risk sexual activity, immunization by air gun 

injection in a herd community setting and shared razors in Basic Training.  

In order to be adequate, an opinion regarding the etiology of hepatitis C must 

address all risk factors for transmission, including possible in-service exposure 

through air gun injection of vaccines and/or shared razors.  See VA Adjudication 

Procedure Manual, M21-1, Part III, Subpart iv, Chapter 4, Section I, Subsection 

2.e. ("It is essential that the report upon which the determination of service 

connection is made includes a full discussion of all modes of transmission, and a 

rationale as to why the examiner believes the air gun was [or was not] the 

source of the veteran's hepatitis C."); VA Training Letter 01-02 (Apr. 17, 2001) 

(setting forth the VA-recognized and medically determined risk factors for 

hepatitis C ).  Consequently, the October 11, 2017 VA examiner's opinion is 

entitled to no probative weight either for or against the claim.  See Nieves-

Rodriguez v. Peake, 22 Vet. App. 295, 304 (2008) (holding that a medical opinion 

obtains probative weight from "factually accurate, fully articulated, sound 

reasoning for the conclusion").  The 2017 VA examiner failed to address several 

well- known contemporary risk factors or posit any alternative avenue of 

infection, other than indicating that inhaling cocaine using shared, bloody dollar 

bills seventeen years after service is the only known risk factor.  The opinion was 

inadequate and its reasoning is flawed. 
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It appears Mr. ’s Service Medical Records (STRs) are unavailable. See 

38 CFR § 3.159(c)(2),(3),(e).  As this may be due to the fire at the National 

Personnel Records Center (NPRC) on July 13th, 1973 it requires a heightened 

effort on the part of the VA to carefully examine all the evidence of record that 

might be material to an informed decision. Hepatitis C is a cryptogenic disease 

that generally (but not always) manifests itself after a long period of time-15 to 

20 years.  

See http://www.epidemic.org/thefacts/hepatitisc/diseaseProgression/                    

(last visited 4/16/2018). To wit, the article describes symptoms of advanced liver 

disease as follows: “Symptoms of advanced liver disease may include fluid 

retention in the abdomen (ascites) and legs (peripheral edema), variceal 

hemorrhage (bleeding from varicose veins in esophagus or stomach), or 

impaired mental function, subtle with sleep disturbances or full-blown liver coma 

due to failure of detoxification of the blood by the liver. Mr. was 

diagnosed with both cirrhosis and esophageal varices as early as 2010 

indicating a very old infection. He currently suffers cognitive dysfunction, 

malaise and rheumatoid arthritic symptomatology as well. 

Numerous articles on advanced Hepatitis C infections over 40 years old all point 

to identical symptoms Mr.  currently suffers. The VA examiner fails to 

account for how a more recent infection date of the late 1980s would yield 

esophageal varices or cirrhosis so soon.  

Mr. first divulged his risk factor for Hepatitis via cocaine use on 

2/08/2008 to Nurse Noreen Gooden at the Sacramento VAMC. In point of fact, 

the laboratory tests note a Hepatitis C viral load of over 6 million copies. 

Additionally, the CAPRI records note a rising Alpha Fetoprotein (AFP) level and a 

positive Computerized Tomography (CT) scan for cirrhosis as early as 12/19/2007.  

A peer-reviewed article in the National Institutes of Health (NIH), frequently cited 

by the VA, states progression from infection to cirrhosis is linear and takes 

approximately 40 years in the male population studied. The article also points to 

little or no correlation between moderate alcohol use and a more rapid 

progression to cirrhosis. Mr. rarely drinks.                                                                                             

(see https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1773621/  last visited 

4/16/2018) The article also points out the earlier the age of the infected person, 

the longer the progression to cirrhosis. The Metavir and Ishak scales (most 

frequently cited for accuracy versus age of infection) point to a general 40-year  
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process with Metavir Stage 0 being the starting benchmark and Stage 4 being 

cirrhosis. This based on a 20-year old male. Each Metavir stage (0-5) is generally 

no more than 10 years. Using Mr. ’s very own data and the 12/19/2007 

CT scan documented at the Sacramento CA VAMC revealing cirrhosis, it is 

apparent that the inception of the Hepatitis C virus occurred in the very late 

1960s-or about the time Mr. enlisted in the Air Force and unarguably 

had his greatest exposure to risk factors enumerated above-to wit: injection by 

air inoculation devices in a community herd setting, shared razor instruments 

used in mandatory haircuts (Basic Training) and unprotected sex while stationed 

at Udorn RTAFB Thailand in Southeast Asia.   

Additionally, it may be noted that the risk factors which were well-documented 

in numerous Centers for Disease Control articles resulted in the discontinuance 

of the air injection devices’ usage by all the military services in 1998. As 

mentioned in the VA’s FAST letter 04-13 (2004), the transmission of the Hepatitis C 

virus by airgun is plausible. Nowhere is this risk factor mentioned nor discussed in 

the VA examiner’s discussion of percutaneous piercings of the skin. Even 

stranger, the VA’s Risk Factors Questionnaire omits the air injection devices as a 

possible risk factor even though they were well-known to be capable of 

transmitting blood from patient to patient. In sum, focusing solely on one self-

admitted risk factor seventeen years post-service and ignoring other well-known 

contemporary in-service risk factors  as well as the probative medical evidence 

of record severely limits the probity of the VA examiner’s opinion.  

Dr. Cecil’s Independent Medical Opinion (IMO) attached here, on the other 

hand, considered the numerous in-service risk factors, the age of the infection 

based on the medical evidence of record and weighed it against the 

probability the post-service shared cocaine instruments were the causative 

factor.  

Identification of Hepatitis C in 1989 

 

It is a matter of general knowledge (reported in the New York Times and other 

major media outlets) that testing for hepatitis C did not begin until 1990. In 

addition, the American Red Cross points to the introduction of the first blood 

tests available to protect the national blood supply from Hepatitis C as  
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occurring only since1992 (see https://www.webmd.com/hepatitis/hepc-

guide/hepatitis-c-exams-and-tests#1 (last visited 4/16/2018). Based on this, no 

contemporary tests during service could ever show infection in Mr. 

Thus, his STRs would not be probative documents to reveal or rule out an 

infection in 1968-1971. As such, the absence of the STRs are not fatal to Mr. 

’s appeal.  They would never be dispositive evidence he did not 

contract his Hepatitis C in service. In fact, the sum of the medical evidence, to 

include his cirrhosis and esophageal varices, strongly points to an infection 

beginning in the late 1960s. There simply is no other evidence of record to rebut 

it. See also VA Adjudication Procedure Manual, M21-1, Part III, Subpart iv, 

Chapter 4, Section I, Subsection 2.e. (including transfusion of blood before 1992 

as a risk factor for hepatitis C due to lack of routine testing prior to that date).   

Although the medical records show the initial diagnosis in 2007, the Veteran's 

testimony as to probable onset is mostly supported by the medical evidence VA 

actually does have-i.e. cirrhosis and esophageal varices.  The medical records in 

2007 noted the diagnosis as Hepatitis C with cirrhosis but did not discuss an 

infection date. A 2008 VA gastroenterology consult note and new patient notes 

simply identify one risk factor approximately 20 years earlier, which would place 

it in the late 1980s. As counsel points out, medical studies on the progression of 

Hepatitis C show an infection in 1985-1988 would not result in cirrhosis or 

esophageal varices until approximately 2028- fully ten years in the future. Mr. 

 vaguely ascribes his Hepatitis C to his military service-to wit- during his 

time at Udorn Royal Thai Air Force Base, Thailand. There is no evidence to refute 

this. VA’s own studies show Vietnam–era Veterans are 66% more likely to have 

Hepatitis C than their contemporaries in the civilian population. This is not wholly 

ascribed to drug usage but to the higher number of risk factors at the time.  

A medical nexus opinion is considered adequate "where it is based upon 

consideration of the veteran's prior medical history and examinations and also 

describes the disability, if any, in sufficient detail so that the Board's 'evaluation 

of the claimed disability will be a fully informed one.'" Stefl v. Nicholson, 21 

Vet.App. 120, 123 (2007). The opinion "must support its conclusion with an 

analysis that the Board can consider and weigh against contrary opinions."  see 

also Nieves-Rodriguez v. Peake, 22 Vet.App. 295, 301 (2008) (noting that "a 

medical examination report must contain not only clear conclusions with  
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supporting data, but also a reasoned medical explanation connecting the 

two"). Further, the medical examiner providing the opinion may not rely on the 

absence of objective medical evidence, without further explanation, to 

conclude that a veteran's symptoms did not occur during service. Buchanan v. 

Nicholson, 451 F.3d 1331, 1336 (2006); Fountain v. McDonald, 27 Vet.App. 258, 

272 (2015) (noting that the absence of evidence is not substantive negative 

evidence without "a proper foundation . . . to demonstrate that such silence has 

a tendency to prove or disprove a relevant fact") (quoting Horn v. Shinseki, 25 

Vet.App. 231, 239 (2012)); Kahana v. Shinseki, 24 Vet.App. 428, 440 (2011) ("[T]he 

Board may use silence in the SMRs [(service medical records)] as contradictory 

evidence only if the alleged injury, disease, or related symptoms would ordinarily 

have been recorded in the SMRs."); Dalton v. Nicholson, 21 Vet.App. 23, 40 

(2007) ("[T]he medical examiner cannot rely on the absence of medical records 

corroborating that injury to conclude that there is no relationship between the 

appellant's current disability and his military service."). Although an examiner 

does not have a reasons-or-bases requirement, he or she must provide support 

for the opinion rendered. Acevedo v. Shinseki, 25 Vet.App. 286, 293 (2012). The 

absence of STRs from service does not diminish the widely accepted probative 

medical evidence of the approximate age of the Hepatitis C infection. 

Counsel for Mr.  would note that nexus requires only a causal 

relationship (i.e. probative medical evidence of the natural progression of a 

disease), not a sole causal relationship (in isolation). As the VA examiner’s 

10/11/2017 opinion narrowly focused on one event to the exclusion of all the 

possible risk factors involved, it is speculative and has no evidentiary value. 

 

Respectfully submitted 

 

________________________________________ 

Gordon A. Graham VA #39029  POA E1P 

 

Attachments Exhibit A- Independent Medical Opinion  
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