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UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS 

 

 

No. 18-0938 

 

GORDON A. GRAHAM, PETITIONER, 

 

V. 

 

ROBERT L. WILKIE, 

SECRETARY OF VETERANS AFFAIRS, RESPONDENT. 

 

 

Before BARTLEY, Judge. 

 

O R D E R 

 

Note: Pursuant to U.S. Vet. App. R. 30(a), 

this action may not be cited as precedent. 

 

 

On February 22, 2018, self-represented veteran Gordon A. Graham filed a petition for 

extraordinary relief in the nature of a writ for mandamus.1 Mr. Graham asserts that a writ of 

mandamus is necessary to compel the VA regional office (RO) in Seattle, Washington, to comply 

with a September 4, 2015, Board of Veterans' Appeals (Board or BVA) decision granting 

entitlement to an individualized independent living plan (IILP) under VA's Vocational 

Rehabilitation and Employment (VR&E) program in the nature of a heated, American with 

Disabilities Act (ADA)-compliant greenhouse.2 Petition at 1, 13-14. This is the third petition he 

has filed to enforce VA compliance with the 2015 Board decision. 

 

In his petition, Mr. Graham avers the following facts. After the 2015 Board decision and 

initial negotiations, VA presented Mr. Graham with a proposed IILP. Petition at 1. In July 2016, 

Mr. Graham refused VA's proposal, which included a 15-foot by 20-foot greenhouse that he 

contends is not ADA-compliant. Id. Following his disagreement, Mr. Graham met with his 

vocational rehabilitation counselor and a VR&E officer in October 2016 to resolve the 

disagreement. Petition at 2 & Exhibit (Ex.) A. As a result of that meeting, on October 14, 2016, a 

                                                 
1 Although Mr. Graham is self-represented, the Court notes that he is a non-attorney practitioner admitted to 

practice before this Court.  

2 The Board granted entitlement to a heated, ADA-compliant greenhouse because Mr. Graham's "disabilities 

prevent sunlight and cold exposure, and sometimes require the use of a wheelchair or walker." Gordon A. Graham, 

BVA 13-09 654A at 2 (Sept. 4, 2015) (hereafter "Board Decision"). Mr. Graham testified before the Board that his 

current greenhouse was not adequate to meet his independent living needs because it was an unheated structure that 

was not wide enough for wheelchair access or to allow him to maneuver effectively with his walker. Id. at 6-7.  
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mutually negotiated plan was promulgated, which included, inter alia, a 20-foot by 28-foot heated, 

ADA-compliant greenhouse with various other accessories and specifications. Id.  

 

In December 2017, Mr. Graham was contacted by a different VR&E officer to review and 

implement a "final offer" proposed by the director of the VR&E. Petition at 3 & Ex. C.3 According 

to Mr. Graham, this proposal included an accessible 15-foot by 20-foot greenhouse and installation 

of a basic hydroponic system. Id.4 In February 2018, the same VR&E officer contacted Mr. 

Graham again, presenting an "ultimatum" that Mr. Graham accept this recent proposal by March 

14, 2018, or have the greenhouse file closed permanently. Id. at 3, 6. Mr. Graham filed the instant 

petition in late February.  

 

On March 1, 2018, the Court ordered the Secretary to respond to Mr. Graham's petition 

and the assertions contained therein. In his response, the Secretary urges the Court to dismiss the 

petition, contending that Mr. Graham is not entitled to any specific size greenhouse. Secretary's 

April 2, 2018, Response (Resp.) at 2-3. Instead, he argues that Mr. Graham is entitled to a heated, 

ADA-compliant greenhouse that meets his individual needs and that VA personnel have attempted 

to provide such a greenhouse to him. Id. at 3, 7-8. He contends that the October 2016 plan was a 

proposal that required approval from the VR&E director and that the November 2017 IILP 

approved by the VR&E director, which included a 15-foot by 20-foot greenhouse, adequately 

meets ADA standards and Mr. Graham's independent living needs. Id. at 4-6.  

 

Mr. Graham responded that, even if the 15-foot by 20-foot greenhouse included in the 

November 2017 IILP is ADA-compliant, such a determination was "based entirely on the ADA 

'two egress' rule in the event of a fire and clearly not predicated on [his] requirements or 

disabilities." Petitioner's Third Solze Notice at 5 (Apr. 4, 2018). He added that a 15-foot by 20-foot 

greenhouse with the installed hydroponic system is not large enough to effectively function as a 

greenhouse even without, but particularly in, consideration of his mobility (use of a wheelchair) 

and disability restrictions. Id. at 3.  

 

On May 7, 2018, the Court ordered the Secretary to provide additional information about 

the November 2017 IILP, including all accessory items and specifications. The Court also 

requested information regarding the steps VA took to ensure that the IILP was compliant with 

provisions of the ADA and that the proposed greenhouse, in consideration of its normal 

accoutrements, would not render the greenhouse inaccessible, non-functional, or otherwise non-

productive. 

 

On the same day, Mr. Graham filed his fourth Solze notice, informing the Court that he 

received correspondence from the Seattle RO indicating that VR&E personnel have stopped 

further action on his claim. The correspondence indicated that VR&E personnel believed that they 

                                                 
3 The VR&E director approved the IILP in November 2017, but the VR&E officer did not inform Mr. Graham 

of the director's decision until December 2017.  

4 Exhibit C of Mr. Graham's petition is an approval request letter from the VR&E director to the Seattle RO 

director. This letter describes the IILP as including an "accessible greenhouse" that is climate-controlled and would 

provide access for wheelchair use. In his petition, Mr. Graham argues that the smaller sized greenhouse proposed in 

the November 2017 IILP is inadequate, but does not appear to argue that the approved greenhouse is not ADA-

compliant. 
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were unable to reach an agreement regarding the IILP. Petitioner's Fourth Solze Notice at Appendix 

(May 7, 2018). The correspondence additionally informed Mr. Graham that if he disagreed with 

the RO's decision, he could either request an administrative review conducted by a VR&E program 

manager or file a formal appeal to the Board. Id.  

 

On May 29, 2018, the Secretary responded to the Court's May 7, 2018, order. At that time, 

the Secretary attested that the November 2017 proposed greenhouse was fully compliant with 

ADA provisions and adequately addressed Mr. Graham's mobility and disability restrictions. 

Secretary's May 29, 2018, Response at 1. He averred that VR&E personnel consulted with the 

contracted construction company's reasonable accommodation compliance team and ADA 

compliance specialists at the Seattle RO. Id. at 2.  

 

On June 4, 2018, Mr. Graham responded to the Secretary's response. In his response, Mr. 

Graham disputed several statements made by the Secretary and argued that a larger greenhouse is 

needed both to accommodate the severity of his disabilities and to function as a productive 

greenhouse.  

 

This Court has authority to issue extraordinary writs in aid of its jurisdiction pursuant to 

the All Writs Act, 28 U.S.C. § 1651(a). See Cox v. West, 149 F.3d 1360, 1363-64 (Fed. Cir. 1998). 

This includes issuing writs of mandamus to "compel action of the Secretary unlawfully withheld 

or unreasonably delayed." 38 U.S.C. § 7261(a)(2); see Martin v. O'Rourke, 891 F.3d 1338, 1342-

43 (Fed. Cir. 2018). However, "[t]he remedy of mandamus is a drastic one, to be invoked only in 

extraordinary situations." Kerr v. U.S. Dist. Court, 426 U.S. 394, 402 (1976). Three conditions 

must be met before the Court can issue a writ: (1) The petitioner must demonstrate the lack of 

adequate alternative means to obtain the desired relief, thus ensuring that the writ is not used as a 

substitute for the appeals process; (2) the petitioner must demonstrate a clear and indisputable right 

to the writ; and (3) the Court must be convinced, given the circumstances, that issuance of the writ 

is warranted. See Cheney v. U.S. Dist. Court, 542 U.S. 367, 380-81 (2004). 

 

The Court concludes that Mr. Graham has failed to demonstrate entitlement to a writ of 

mandamus. Namely, he fails to demonstrate that he has a clear and indisputable right to the relief 

sought or that he lacks adequate alternative means to obtain his desired relief.  

 

In his petition, Mr. Graham implores the Court to enforce an award of a 20-foot by 28-foot 

heated, ADA-compliant greenhouse with agreed-to accoutrements as provided in the September 

2015 Board decision and the "mutually agreed-to" October 2016 IILP. Petition at 1; see id. at 13. 

Although Mr. Graham seeks this Court to enforce two separate VA "awards," only one—namely 

the September 2015 Board decision—is a final decision awarding entitlement. In its September 

2015 decision, the Board determined that a heated, ADA-compliant greenhouse was necessary to 

allow Mr. Graham to function more independently in the community. Thus, Mr. Graham is entitled 

to a heated, ADA-compliant greenhouse, adequate to "further [his] ability . . .  to become 

independent," "based on the circumstances in the individual case" pursuant to the Board's 

adjudication. 

 

The Seattle RO is responsible for effectuating the Board's September 2015 decision by 

developing and implementing an IILP that necessarily includes a heated, ADA-compliant 



 

4 

 

greenhouse adequate to address Mr. Graham's needs. As both parties acknowledge, VR&E 

personnel have communicated with Mr. Graham regarding the development of an IILP; those 

discussions involved a greenhouse of various dimensions, supplies, and accessories both parties 

believe to be sufficient to address Mr. Graham's disabilities. Although Mr. Graham believes the 

October 2016 proposal to be legally binding on VA, the goal of these discussions was to arrive at 

a jointly developed plan. See 38 C.F.R. § 21.92(a) (2018). Although VR&E personnel forwarded 

the October 2016 proposed IILP for approval, the VR&E director approved a different, less 

generous IILP in November 2017. The November 2017 IILP, however, has been rejected by Mr. 

Graham.  

 

Mr. Graham petitions the Court to enforce the October 2016 proposed IILP; however, he 

has not shown that he has a clear and undisputed right to a greenhouse as defined in the October 

2016 proposed IILP. Mr. Graham argues that the greenhouse included in the November 2017 IILP 

is neither ADA-compliant nor adequate to meet his independent living needs. See Petition at 9-10; 

Petitioner's Third Solze Notice at 2-4; Petitioner's June 4, 2018, Response. If he is dissatisfied with 

the terms of the November 2017 IILP, his recourse is to appeal the VR&E director's decision to 

the Board as instructed by the RO in its April 2018 correspondence. See 38 C.F.R. § 21.98(a) 

(2018) ("The veteran may request a review of a proposed, original, or amended plan when [VA] 

staff and the veteran do not reach agreement on the terms and conditions of the plan."). Whether 

the November 2017 IILP adequately meets Mr. Graham's independent living needs is a question 

that should be properly adjudicated below, as VA regulations specifically provide for 

administrative review if a veteran disagrees with the terms of a proposed plan. See 38 C.F.R. 

§ 21.98(d) ("The veteran may appeal an adverse decision of the VR&E Officer, or the [VR&E 

director] to the Board."); see also Lamb v. Principi, 284 F.3d 1378, 1382 (Fed. Cir. 2002) (petition 

is not a substitute for an appeal). In other words, Mr. Graham does not lack adequate means to 

obtain his desired relief via the traditional appeals process.  

 

The length of delay here raises questions of reasonableness that the Court will now address. 

In considering claims of unreasonable delay, the Court must weigh six factors to determine if VA's 

"'delay is so egregious as to warrant mandamus.'" Martin, 891 F.3d at 1344 (quoting Telecomms. 

Research & Action Ctr. v. FCC, 750 F.2d 70, 79 (D.C. Cir. 1984)). Here, the delay in furnishing 

Mr. Graham with the greenhouse he was awarded has certainly been protracted. And unlike delays 

in awarding disability compensation, there is no foreseeable way to compensate him for the delay. 

Nevertheless, the Court recognizes that there are procedural and practical issues involved here that 

explain at least a portion of the delay; namely, the need for the RO to contract a construction 

company to perform various site assessments and develop the requisite proposals, and the 

regulatory obligation to work with Mr. Graham to arrive at a jointly developed plan.  

 

Although the length of the delay is undesirable, the Secretary has averred that VR&E 

personnel have consulted with the contracted construction company's reasonable accommodation 

compliance team and with ADA compliance specialists, and that these activities account for a good 

portion of the delay in this case. See Secretary's May 29, 2018, Response. Under a "rule of reason" 

analysis, the Court cannot say that the delay in implementing the December 2015 Board decision 

is due to VA's inaction or that the delay is so egregious so as to warrant mandamus. See Martin, 

891 F.3d at 1345-46.  
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Although the Court does not now grant relief, we are cognizant that two years and eight 

months have passed since Mr. Graham was awarded entitlement to a heated, ADA-compliant 

greenhouse that the Board ordered he receive, "that would allow [him] to function more 

independently in the family and community." Board Decision at 10 (emphasis added). Despite two 

Court orders reflecting a belief that this matter would be resolved in a timely manner, no resolution 

has been achieved and VA officials have engaged in unbecoming practices, such as threatening to 

permanently close Mr. Graham's file if he does not accept their most recent proposal. The Court 

reminds all VA officials and employees involved in this VR&E process that their responsibility is 

to efficiently and fully implement the 2015 Board decision so that Mr. Graham is soon able to 

make use of the heated, ADA-compliant greenhouse that the Board ordered he receive, and "that 

would allow [him] to function more independently in the family and community." Id. Given the 

Board decision awarding him this VA benefit, the needs of the veteran must be primary to the 

process and engaging in tactics designed to forestall full implementation of an IILP that meets Mr. 

Graham's needs is contrary to a core value of our Nation, which is "[t]o care for him who shall 

have borne the battle and for his widow, and his orphan." 

 

Upon consideration of the foregoing, it is 

 

ORDERED that Mr. Graham's petition for extraordinary relief in the nature of a writ of 

mandamus is DENIED.  

 

DATED: September 11, 2018 BY THE COURT:  

         
MARGARET BARTLEY 

Judge 

 

Copies to: 

 

Gordon A. Graham 

 

VA General Counsel (027) 

 


