Department of Veterans Affairs
Regional Office
915 Second Avenue
Seattle, WA 98174

STATEMENT OF THE CASE

IN THE APPEAL
OF
Gordon A. Graham

FROM THE DECISION OF THE
DEPARTMENT OF VETERANS AFFAIRS

NOTICE TO APPELLANT:

This is not a decision of the appeal you have in itiated. It is a "Statement of the
Case" which the law requires us to furnish to help you in completing your appeal.
Please read the forwarding letter carefully as well as the instruction on the
enclosed appeals form. These explain your appeal rights and tell you what you
must do to complete your appeal.
A copy of the "Statement of the Case" has been furnished to your representative .

ISSUE:
Provision of Vocational Rehabilitation and Employment Program Benefits
under an Independent Living Plan of Services.
a. Appellant disagrees with the size of the greenhouse offered by VRE
Services
b. Appellant disputes the denial of a 240VAC composting water-closet
c. Appellant disputes the denial of a two-year subscription to NVLSP
Veterans Benefits Manual

Establishing eligibility for independent living services under Vocational
Rehabilitation, Chapter 31, and Title 38 United States Code.
SUMMARY OF EVIDENCE AND VOCATIONAL REHABILITATION AND
COUNSELING ACTIONS:

Service Connected
Hepatitis C, 100 %
Porphyria Cutanea Tarda, 100 %
Porphyria Cutanea Tarda, 60%
Fibromyalgia and Cryoglobulinemia, 40%
Porphyria Cutanea Tarda Scarring, 300/0
Tinnitus, 100/0
Hearing Loss, Left Ear, 0%
Lumbar Disorder, 0%
Left Hip Disorder, 0%
Right Hip Disorder, 0%
100% from 11/01/2012

Service Date

United States Air Force from 10/01/1969 to
02/21/1973

4/14/2013

Mr. Graham filed an appeal to BVA to overturn a
decision made by the Seattle Vocational
Rehabilitation and Employment (VR&E) Division,
denying the provision of a Greenhouse under Chapter
31, VR&E Independent Living (IL) Program.

9/04/2015

BVA determined that Mr. Graham was entitled to
receive a heated ADA compliant greenhouse under
Chapter 31 , Independent Living program.

1/18/2016

VRE began research and formulation of the proposed
greenhouse and accompanying IL plan. Preliminary
discussions were held with Mr. Graham resulted in
request for 50' by 100' greenhouse, to enclose entire
growing area in his back yard with a commercial sized
greenhouse. This led to discussions with the Veteran
how an individual with his disabilities could meet the
labor requirements of farming an area as large as this
based on his physical limitations identified during his
disability exam ination and Independent Living

assessment. When asked to explain the Veteran
indicated that he uses his garden and green house as
a community service and to provide for the local food
bank. The Veteran was asked how he is able to
participate in strenuous agricultural activities with the
physical restriction of lifting no more than 10-15 Ibs.
He indicated that he does what he can and family and
friends from the community will assist and he lets the
community have the rest of the crop. Others are more
than happy to assist because they have access to the
crop.
We attempted numerous times to explain to the
Veteran that the criteria and justification used to
determine the size of the proposed greenhouse is
based on his individual independent living needs and
not that of his desire for a greenhouse large enough
for the community to have access as in the past. The
determination is based on an assessment of the
requirements of his individual avocational pursuits
and the limitations imposed by his service connected
conditions. We discussed with Mr. Graham that the
BVA Decision only directed provision of a greenhouse
and we would provide a greenhouse that meets his
Independent Living needs. We also explained to Mr.
Graham that we were not the approving authority at
the Seattle Regional Office level for a construction
project that would most likely exceed $15,000.
Projects above this threshold had to be referred to
VR&E Services for approval.

Prior to our meeting with Mr. Graham , he had
consulted with an agricultural supply company,
FarmTek, and had received a bid for a greenhouse
approximately 24'x48'. He was under the impression
that the IL program was a grant and the greenhouse
could be bought "off the shelf." We conducted many
subsequent meetings, emails and telephone calls with
the Veteran to inform him that the IL plan and
services had to be evaluated in accordance with 38
CFR 21.262(b) and within regulations set forth in the
Federal Acquisitions Regulation (FAR) and Veterans
Affairs Acquisition Regulations (VAAR) especially
VAAR 831.70 and 871.1. If the Independent Living
Plan (ILLP) includes construction costs that exceed

$15,000.00, the plan had to be forwarded to VR&E
Service for approval.
4/19/2016

Seattle VRC submitted a request to VA Contracting
Management to assist with development of a
Statement of Work (SOW) for the greenhouse project.
VA Contracting subsequently awarded the contract to
AECOM/URS who assigned a Construction Manager
to oversee construction of the project. Seattle VRE
provided the construction design team a basic
overview of the project based on the assessment of
the Veteran's disability needs. The VRC and
members of the design team consulted with the
company's reasonable accommodation compliance
team to ensure the plan met ADA requirements.
Seattle VRE also consulted with ADA compliance
specialists at the Seattle VAMC Orthopedics
Department for additional input on ADA merits of the
plan.
The plan for the proposed greenhouse consists of the
following specifications, accessory items and the
estimated construction costs based on 2016 cost
estimates is $22,578.00 with an additional $1,792.00
for a basic Hydroponic system. The 15' x 20'
Greenhouse is constructed of heavy duty aluminum
frame construction with 100% UV protected
polycarbonate panels (blocks 99% of harmful solar
radiation). The greenhouse specifications include:
•

Floor plan allows for 2 wheelchair accessible
working isles with room for 360-degree turning
radius at the front and back entrances of the
greenhouse

•

36" Wide ADA accessible doors at each end of
the greenhouse. The doors swing outward
and have ADA approved lever handle door
latches and screen doors

•

2 ADA accessible wooden planter counters, 2'
wide by 19'-6" long with top of counter 34"
from the floor

5/10/2016

•

1 ADA accessible center island work counter
4'wide by 10' long with the underside of the
counter top 27" from the floor to meet ADA
standards for wheelchair access

•

2 Adjustable Roof Vents with appropriate
reach rods and cables for wheelchair use

•

Moisture-proof Heater at least 45,000 BTU wI
adjustable range wI moisture-proof wall switch
at ADA height

•

4" Concrete floor with %" foam rubber matting
over all walking areas

•

Approximately 30' of 4" Concrete Walkway
from rear of home to greenhouse

•

4 High-Intensity Growing lights

•

Basic Hydroponic Plant Growing System
consisting of 20- 5 Gallon Growing Pots

•

Greenhouse contains no sharp or exposed
edges that can cause injury

Seattle VRE discussed with Mr. Graham that based
on his needs we were confident that we could meet
his independent living needs and obtain approval for
this greenhouse and it was highly unlikely for us to
receive approval for a 24'x48' greenhouse because
we could provide no legitimate justification for it. The
Construction Manager assigned to complete the
project has 55 years of experience in the field of
construction opined that he would have no problem
completing the project including minor adjustments if
needed.
At the Veteran's urging, the VRC also reached out to
a representative from FarmTek, the distributer whom
the Veteran had contacted earlier to compare our

proposal to a greenhouse they offered. The
representative we spoke to claimed to be an expert in
greenhouses with 8 years' experience in Hydroponic
systems. We provided him the specifications
regarding the Veteran's needs, limitations and current
growing capacities. He indicated that they sold a
similar-sized package that would meet these
specifications.

7/07/2016

Seattle VRE continued to reach out to Mr. Graham
both meeting him at his home and via telephone with
discussions to reach an agreement to move forward
with the development of his Independent Living Plan.
The Veteran insists that he needs a larger
greenhouse, however to date he has provided no data
or medical evidence to justify the need for a larger
greenhouse besides his preliminary vision of a
commercial-sized greenhouse. The Veteran
continues to state that the proposed greenhouse is
inaccessible, non-functional, or otherwise nonproductive, but has not provided any evidence
besides his comments to substantiate this claim. At
this time the Seattle VR&E Division is prepared to
provide services to the Veteran should he decide to
move forward with his claim for IL services.

7/15/2016

The Seattle VRE&O, SM Services- Don Laford and
assigned VRC met at the Veteran's home to review
his greenhouse I.L. accommodations. He was not in
agreement with the SOW and provided VA with an
appeal letter. The contractor continued with his
assessment and on-site inspection. VA clarified with
the Veteran that no services will continue because of
his appeal.

7/27/2016

Seattle VRE submits a request for Advisory Opinion
to the Director, VRE Services In accordance with
M28R, Part IV, Section C, Chapter 9, the Veteran
does not agree with the IL Plan proposed by Seattle
VR&E. We therefore request that the Director, VR&E
Services review the IL Plan to determine if the plan
complies with VR&E policy and procedures and BVA
requ irements .

8/02/2017

Conference Call with Director, VR&E SeNices,
Seattle VARO Director, and VR&E Officer to discuss
recommendation for Mr. Graham's proposed IL
Construction Request. Director, VR&E SeNice
recommends 15'x20' Greenhouse as adequate to
meets the IL needs of the Veteran based on
information provided. Independent Living SeNices are
based on the IL need not the desire of the Veteran .

8/10/2017

Seattle VR&E prepares and submits an updated IL
construction request for 15'x20' greenhouse and
forwards to VR&E SeNices.

11/21/2017

VR&E SeNices formally approves Mr. Graham'S IL
Construction Request for a 15'x20' ADA Compliant
Greenhouse and returns Veteran's File and response
to Seattle VARO.

12/18/2017

Newly assigned VRC contacts Mr. Graham by
telephone to inform him of VR&E SeNices' decision
and requests to meet with Mr. Graham to discuss the
decision and next steps to begin development of his
IL Plan. Mr. Graham disputes the decision.

1/03/2018

Seattle VR&E contacts Mr. Graham via telephone to
schedule appointment to discuss his case status. Mr.
Graham agrees to meet. Appointment is scheduled on
January 19, 2018. VRC sends an email follow-up
reminder.

1/19/2018

Mr. Graham did not report for his scheduled
appointment.

2/14/2018

Seattle VR&E contacted ML Graham via telephone to
discuss meeting to move forward with IL Plan next
steps, Mr. Graham declines and refers back to his
desire for larger size, 20'x28' greenhouse. Mr.
Graham was offered an appointment to review the
proposal but chose not to attend on January 19, 2018.
VRC offered to arrange another meeting to review but
again Veteran declined. Seattle VR&E advised Mr.
Graham that the lack of progress in developing his IL
Plan may result in case closure if we do feel that we
cannot reach an agreement to move forward with IL

planning steps. Seattle VR&E requested Mr. Graham
contact us if he had any questions or concerns.
Seattle VR&E forwarded an Adverse Action Letter to
Mr. Graham by mail informing him that he needs to
contact us with in 30 days for his claim to remain in an
active status.
3/07/2018

Mr. Graham met with his VRC to review and discuss
the decision made by the Director, VR&E Services.
The VRC completed routine case management
queries on disability treatment and unmet
rehabilitation needs. The VRC advised Mr. Graham
that his case has been pending in Evaluation and
Planning case status since March 31, 2016, the
normal time allotted for a case in this status is 105
days. We would like to move forward with the next
steps for plan development of an IL Plan. Mr. Graham
declines to move forward with IL Plan development
and contends he wants/needs a larger greenhouse
than the one approved. He reports that he has
submitted a Writ of Mandamus and requested a copy
of the letter we received from VR&E Service notifying
us of the decision. The VRC accepted his written
FOIA request and forwarded the request to the VARO
Public Contact Team for action.

4/13/2018

Seattle VRE forwarded stop action/discontinuance
letter to Mr. Graham we could not move forward with
his IL Plan despite our best efforts, we could not
reach an agreement move forward with development
of an IL Plan. We notified him of our intention in a
letter dated 02/14/2018 as well as during our meeting
on 03/07/2018.

10/10/2018

Mr. Graham submits a Notice of Disagreement to the
Evidence Intake Center with the following claim:
•

Appellant disagrees with the size of the
greenhouse offered by Director, VRE Services

•

Appellant disputes the denial of the 240VAC
composting water closet

•

Appellant disputes the denial of a two-year
subscription to NVLSP Veterans Benefits
Manual

No addition information was received.

PERTINENT LAWS AND REGULATIONS
Title 38 U.S.C. 'is the statutory law governing benefits administered by the
Department of
Veterans Affairs. Except when otherwise provided by the secretary in accordance
with the
Provisions of this title, a person who subm its a claim for benefits under a law
administered by the Secretary shall have the burden of submitting evidence
sufficient to justify a belief by a fair and impartial individual that the claim is well
grounded. The secretary shall assist such a claimant in developing the facts
pertinent to the claim. Such assistance shall include requesting information
requesting information as described in section 5106 of this title. (38 U.S.C. 5107

(a».

§21.50 Initial evaluation.
(a) Entitlement to an initial evaluation. VA will provide an initia l evaluation to
an individual who:
(1) Applies for benefits under 38 U.S.C. chapter 31; and
(2) Meets the service-connected disability requirements of §21.40 .
(Authority: 38 U.S.C. 3101 (9), 3106)
(b) Determinations to be made by VA during the initial evaluation. A
counseling psychologist (CP) or vocational rehabilitation counselor (VRC) will
determine:
(1) Whether the individual has an employment handicap as determined in
accordance with this section and §21.51;
(2) Whether an individual with an employment handicap has a serious
employment handicap as determined in accordance with this section and §21.52;
and
(3) Whether the achievement of a vocational goal is currently reasonably
feasible as described in §21.53 .

(Authority: 38 U.S.C. 3102, 3103)
(c) Factors for assessment as part of the initial evaluation. In making the
determinations under paragraph (bLof this section, the following factors will be
dev'eloped and assessed:
(1) The handicapping effects of the individual's service-connected and
nonservice-connected disability(ies) on employability and on independence in
daily living;
(2) The individual's physical and mental capabilities that may affect
employability and ability to function independently in daily living activities in family
and community;
(3) The impact of the individual's identified vocational impairments on the
individual's ability to prepare for, obtain, and keep suitable employment;
(4) The individual's abilities, aptitudes, and interests;
(5) The individual's personal history and current circumstances (including
educational and training achievements, employment record, developmental and
related vocationally significant factors, and family and community adjustment);
and
(6) Other factors that may affect the individual's employability.
(Authority: 38 U.S.C. 3106(a))
(d) Need for cooperation in the initial evaluation process. The individual's
cooperation is essential in the initial evaluation process. If the individual does not
cooperate, the CP or VRC will make reasonable efforts to secure the individual's
cooperation. If, despite those efforts, the individual fails to cooperate, VA will
suspend the initial evaluation process (see §21.362, regarding satisfactory
conduct and cooperation , and §21.364, regarding unsatisfactory conduct and
cooperation ).
(Authority: 38 U.S.C. 3111)
[72 FR 14042, Mar. 26, 2007, as amended at 75 FR 3165, Jan. 20, 2010]

§21.90 Individualized independent living plan.
(a) Purpose. The purpose of the IILP is to identify the steps through which a
veteran, whose disabilities are so severe that a vocational goal is not currently
reasonably feasible, can become more independent in daily living within the
family and community.
(Authority: 38 U.S. C. 3109, 3120)

(b) Elements of the plan. The IILP shall follow the same structure as the
IWRP. The plan will include:
(1) Services which may be provided under Chapter 31 to achieve
independence in daily living;
(Authority: 38 U.S.C. 3104)
(2) Utilization of programs with a demonstrated capacity to provide
independent living services for severely handicapped persons;
(Authority: 38 U.S.C. 3104(b), 3120(a))
(3) Services provided under other Department of Veterans Affairs and nonDepartment of Veterans Affairs programs needed to achieve the goals of the
plan;
(Authority: 38 U.S.C. 3107)
(4) Arrangements for maintaining the improved level of independence
following completion of the plan.
(Authority: 38 U.S.C. 3107(a))
[49 FR 40814, Oct. 18, 1984, as amended at 53 FR 50957, Dec. 19, 1988]
§21.80 Requirement for a rehabilitation plan.
(a) General. An IWRP (Individualized Written Rehabilitation Plan) will be
developed for each veteran eligible for rehabilitation services under Chapter 31 .
The plan is intended to assist in:
(1) Providing a structure which allows VR&E staff to translate the findings
made in the course of the initial evaluation into specific rehabilitation goals and
objectives;
(2) Monitoring the veteran's progress in achieving the rehabilitation goals
established in the plan;
(3) Assuring the timeliness of assistance by Department of Veterans Affairs
staff in providing services specified in the plan; and
(4) Evaluating the effectiveness of the planning and delivery of rehabilitation
services by VR&E staff.
(b) When a plan is prepared. A plan will be prepared in each case in which a
veteran will pursue:
(1) A vocational rehabilitation program , as that term is defined in §21 .35(i);

(2) An extended evaluation program;
(3) An independent living services program ; or
(4) An employment program. ,
(c) Plan-a generic term. The term plan refers to the IWRP (Individualized
Written Rehabilitation Plan) §21.84, IEEP (Individualized Extended Evaluation
Plan) §21.86, lEAP (Individualized Employment Assistance Plan) §21.88, and
IILP (Individualized Independent Living Plan) §21.90.
(Authority: 38 U.S.C. 3107(a))
(d) Plan not required. A plan will not be prepared for a veteran who is not
eligible for any assistance under Chapter 31. Department of Veterans Affairs
staff, with the veteran's assistance and cooperation, will utilize information
developed in the course of an initial evaluation to assist the veteran to develop
alternatives for education and training, independence in daily living, or
employment assistance. This assistance should help the veteran in achieving
attainable vocational, independent living and employment goals utilizing benefits
and services for which the veteran may be eligible under other Department of
Veterans Affairs or non-Department of Veterans Affairs programs.
(Authority: 38 U.S.C. 523, 7722(c))
§21.92 Preparation of the plan.
(a) General. The plan will be jointly developed by Department of Veterans
Affairs staff and the veteran.
(b) Approval of the plan. The terms and conditions of the plan must be
approved and agreed to by the Counseling Psychologist (CP) or Vocational
Rehabilitation Counselor (VRC), the vocational rehabilitation specialist, and the
veteran.
(c) Implementation of the plan. The vocational rehabilitation specialist or CP
or VRC designated as case manager has the primary role in carrying out
Department of Veterans Affairs responsibility for implementation of the plan.
(d) Responsible staff The CP or VRC has the primary responsibility for the
preparation of plans.
(Authority: 38 U.S.C. 3107(a))
[49 FR 40814, Oct. 18, 1984, as amended at 81 FR 26131 , May 2,2016]
§21.1S0 Independent living services.

(a) Purpose. The purpose of independent living services is to assist eligible
veterans whose ability to function independently in family, community, or
employment is so limited by the severity of disability (service and nonserviceconnected) that vocational or rehabilitation services need to be appreciably more
extensive than for less disabled veterans.
(Authority: 38 U.S.C. 3104(a)(15), 3109, 3120)
(b) Definitions. The term independence in daily living means the ability of a
veteran, without the services of others or with a reduced level of the services of
others, to live and function within the veteran's family and community .
(Authority: 38 U.S.C. 3101 (2))
(c) Situations under which independent living services may be furnished.
Independent living services may be furnished:
(1 ) As part of a program to achieve rehabilitation to the point of
employability;
(2) As part of an extended evaluation to determine the current reasonable
feasibility of achieving a vocational goal;
(3) Incidental to a program of employment services; or
(4) As a program of rehabilitation services for eligible veterans for whom
achievement of a vocational goal is not currently reasonably feasible. This
program of rehabilitation services may be furnished to help the veteran:
(i) Function more independently in the family and community without the
assistance of others or a reduced level of the assistance of others;
(ii) Become reasonably feasible for a vocational rehabilitation program ; or
(iii) Become reasonably feasible for extended evaluation.
(Authority: 38 U.S.C. 3104(a)(15), 3109, 3120)
(d) Services which may be authorized. The services which may be
authorized as part of an IILP (Individualized Independent Living Plan) include:
(1) Any appropriate service which may be authorized for a vocational
rehabilitation program as that term is defined in §21.35(i), except for a course of
education or training as described in §21.120; and
(2) Independent living services offered by approved independent living
centers and programs which are determined to be necessary to carry out the
veteran's plan including:
- (i) Evaluation of independent living potentia l;

(ii) Training in independent living skills;
(iii) Attendant care;
(iv) Health maintenance programs; and
(v) Identifying appropriate housing accommodations .
(Authority: 38 U.S.C. 31 04(a)(15), 3109, 3120)
(e) Coordination with other VA elements and other Federal, State, and local
programs. Implementation of programs of independent living services and
assistance will generally require extensive coordination with other VA and nonVA programs. If appropriate arrangements cannot be made to provide these
services through VA, other governmental, private nonprofit and for-profit
agencies and facilities may be used to secure necessary services if the
requirements contained in §21.294 are met.
(Authority: 38 U.S.C. 3104(a)(15), 3109, 3115,3120)
[49 FR 40814, Oct. 18, 1984, as amended at 53 FR 50957, Dec. 19, 1988; 55 FR
42186, Oct. 18, 1990]

§21.162 Participation in a program of independent living services.
(a) Approval of a program of independent living services. A program of
independent living services and assistance is approved when:
(1) The VA determines that achievement of a vocational goal is not currently
reasonably feasible;
(2) The VA determines that the veteran's independence in daily living can be
improved, and the gains made can reasonably be expected to continue following
completion of the program;
(3) All steps required by §§21.90 and 21.92 of this part for the development
and preparation of an Individualized Independent Living Plan (IILP) have been
completed; and
(4) The VR&E Officer concurs in the IILP.
(Authority: 38 U.S.C. 3104(a)(15), 3109, 3120)
(b) Considerations for the VR&E Officer. The VR&E Officer will consider the
following factors in administering programs providing independent living services:
(1) If VA resources available limit the number of veterans who may be
provided a program of independent living services and assistance, the first

priority shall be given to veterans for whom the reasonable feasibility of achieving
a vocational goal is precluded solely as a result of service-connected disability;
and
(2) To the maximum extent feasible, a substantial portion of veterans
provided with programs of independent living services and assistance shall be
receiving long-term care in VA medical centers and nursing homes .
(Authority: 38 U.S.C. 3120(c))
[49 FR 40814, Oct. 18, 1984, as amended at 53 FR 50957, Dec. 19, 1988; 55 FR
48842, Nov. 23, 1990; 62 FR 17708, Apr. 11, 1997]

§21.198 "Discontinued" status.
(a) Purpose. The purpose of discontinued status is to identify situations in
which termination of all services and benefits received under Chapter 31 is
necessary.
(b) Placement in lIdiscon tin ued". VA will discontinue the veteran's case and
assign the case to discontinued status following assignment to interrupted status
as provided in §21.197 for reasons including but not limited to the following:
(1) Veteran declines to initiate or continue rehabilitation process. If a veteran
does not initiate or continue the rehabilitation process and does not furnish an
acceptable reason for his or her failure to do so following assignment to
interrupted status, the veteran's case will be discontinued and assigned to
discontinued status. This includes:
(i) A case in applicant status;
(ii) A case in evaluation and planning status;
(iii) A case in extended evaluation status;
(iv) A case in rehabilitation to the point of employability status;
(v) A case in independent living program status;
(vi) A case in employment services status; or
(vii) A case in interrupted status;

(2) Unsatisfactory conduct and cooperation. When a veteran's conduct or
cooperation becomes unsatisfactory, services and assistance may be
discontinued and assigned to discontinued status as determined under
provisions of §§21.362 and 21.364.

(3 ) Eligibility and entitlement. Unless the veteran desires employment
assistance, the veteran's case will be discontinued and assigned to discontinued
status when:

(i) The veteran reaches the basic twelve-year termination date, and there is
no basis for extension; or
(ii) The veteran has used 48 months of entitlement under one or more VA
programs, and there is no basis for extension of entitlement.
(4) Medical and related problems. A veteran's case will be discontinued and
assigned to discontinued status when:

(i) The veteran will be unable to participate in a rehabilitation program
because of a serious physical or emotional problem for an extended period; and
(ii) VA medical staff are unable to estimate an approximate date by which
the veteran will be able to begin or return to the program.
(5) Withdrawal. Veteran voluntarily withdraws from the program .
(6) Failure to progress. The veteran's case will be discontinued and assigned
to discontinued status if his or her failure to progress in a program is due to:
(i) Continu ing lack of application by the veteran unrelated to any personal or

other problems; or
(ii) Inability of the veteran to benefit from rehabilitation services despite the
best efforts of VA and the veteran.

(Authority: 38 U.S.C. 3108, 3111)
(7) Special review of proposed discontinuance action. The Vocational
Rehabilitation and Employment (VR&E) Officer shall review each'case in which
discontinuance is being considered for a veteran with a service-connected
disability rated 50 percent or more disabling. The VR&E Officer may utilize
existing resources to assist in the review, including referral to the Vocationa l
Rehabilitation Panel (VRP).

(Authority: 38 U.S.C. 31 04(a)(1))
(c) Termination of "discontinued}} status. Except as noted in paragraph (c)(3)
of this section assignment of the veteran's case to the same status from which
the veteran was discontinued or to a different one requires that VA first find:
(1) The reason for the discontinuance has been removed; and
(2) VA has redetermined his or her eligibility and entitlement under Chapter
31.

(3) In addition to the criteria described in paragraphs (c) (1) and (2) of this
section a veteran placed into discontinued status as a result of a finding of
unsatisfactory conduct or cooperation under §§21.362 and 21.364 must also
meet the requirements for reentrance into a rehabilitation program found in
§21 .364.
(Authority: 38 U.S.C. 3111 )
(d) Follow-up of a cases placed in ((discontinued" status. VA sha ll establish
appropriate procedures to follow up on cases which have been placed in
discontinued status, except in those cases reassigned from applicant status. The
purpose of such follow-up is to determine if:
(1) The reasons for discontinuance may have been removed , and
reconsideration of eligibility and entitlement is possible; or
(2) The veteran is employed, and criteria for assignment to rehabilitated
status are met.
(Authority: 38 U.S.C. 3107)
CROSS REFERENCE: See §21.324 Reduction or termination dates of
subsistence allowance.
[49 FR 40814, Oct. 18, 1984, as amended at 52 FR 2518, Jan . 23, 1987; 53 FR
32620, Aug. 26,1988]

§21.212 General policy in furnishing supplies during periods of
rehabilitation.
(a) Furnishing necessary supplies during a period of rehabilitation services.
A veteran will be furnished supplies that are necessary for a program of
rehabilitation services. For example, a veteran training in a school will be
furnished the supplies needed to pursue the school course. If additional supplies
are subsequently needed to secure employment, they will be furnished during the
period of employment services as provided in §21.214(d).
(b) Determining supplies needed during a period of rehabilitation. Subject to
the provisions of §§21.21 0 through 21.222, VA will authorize only those supplies
which are required:
(1) To be used by similarly circumstanced non-disabled persons in the same
training or employment situation;
(2) To mitigate or compensate for the effects of the veteran's disability while
he or she is being evaluated, trained or assisted in gaining employment; or
(3) To allow the veteran to function more independently and thereby lessen
his or her dependence on others for assistance .

(c) When supplies may be authorized. Supplies should generally be
authorized subsequent to the date of enrollment in training or beginning date of
other rehabilitation services unless there are compelling reasons to authorize
them earlier. Supplies may not be authorized earlier than the date the veteran's
rehabilitation plan is approved by VA and the veteran is accepted by the facility
or individual providing services.
(d) Supplies needed, but not specifically required. VA may determine that an
item, such as a calculator, while not required by the school for the pursuit of a
particular school subject, is nevertheless necessary for the veteran to
successfully pursue his or her program under the provisions of §21.156
pertaining to incidental goods and services. The item may be authorized if:
(1) It is generally owned and used by students pursuing the course; and
(2) Students who do not have the item would be placed at a distinct
disadvantage in pursuing the course.
(e) Supplies for special projects and theses. The amount of supplies that VA
may authorize for special projects, including theses, may not exceed the amount
generally needed by similarly circumstanced nonveterans in meeting course or
thesis requirements.
(Authority: 38 U.S.C. 3104(a))
(f) Responsibility for authorization of supplies. The case manager is
responsible for the authorization of supplies, subject to requirements for prior
approval contained in §21.258 and other instructions governing payment of
program charges.
(Authority: 38 U.S.C. 3106(e))
§21.224 Prevention of abuse.
Supplies are to be furnished under the most careful checks by the case
manager as to what is needed by the veteran to pursue his or her program.
Determinations of the supplies needed to enable the veteran to successfully
pursue his or her rehabilitation program are made under the provisions of
§§21.210 through 21 .222.
(Authority: 38 U.S.C.31 04, 3111 )

DECISION:
The Veteran is determined entitled for Vocational Rehabilitation services
under Chapter 31, Title 38, United States Code,

a. We agree to provide a 15' x 20' Greenhouse for the appellant as
directed by the Board of Veterans Appeals on September 4,2015.
We do not agree to provide a 24' X 28' Greenhouse.
b. We deny the appellant's request for a 240VAC composting watercloset. The appellant provides no additional evidence to justify the
need of a toilet in the greenhouse. The greenhouse is located within
close proximity to his residence.
c. We deny the appellant's request for a two-year subscription to
NVLSP Veterans Benefits Manual because it is an unrelated request
and an Independent Living Plan can address only one avocational
need.

REASONS FOR DECISION:
Information obtained by the Vocationa l Rehabilitation Counselor during the CH31
Initial Evaluation and Comprehensive Evaluation process resulted in a
determination that the greenhouse proposed by VRE Services meets the
requirements outlined in the Veteran's Independent Living assessment. The need
for any supplies or equipment being considered to address an independent living
need must be substantiated by results of both the preliminary and
comprehensive independent living assessments. A thorough review of the facts
revealed that a 15' by 20' green house meets the Veteran's needs based on the
information gathered during the assessments. The Veteran's request for a
240VAC composting water closet was not substantiated by new and material
evidence of Veteran's disability conditions. If evidence determines that the
Veteran does require a toilet in the proposed greenhouse, a portable toilet may
be provided. The Veteran's request for a two-year subscription for an NVLSP
Veteran's Benefit Manual is not related to, nor a component of his request for a
greenhouse. It is an independent request not related to the Veteran's initial
request for Independent Living Services. If the preliminary or comprehensive
evaluation indicates that the individual has limitations in the pursuit of avocational
interests, the VRC may address those needs in the IILP. This request was not
included in the preliminary or comprehensive evaluation. Furthermore, VRE
guidance dictates that services related to an avocational activity shouJd not
expand to more than one type of activity.
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