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In addition to the change in the rating schedule, your scars also changed after the September 30, 
1970 rating decision was issued. At your Decision Review Officer hearing on February 22, 2017 
you reported it was not until about three years after your discharge from service that metal from 
your shell fragment wounds began coming to the surface. VA examinations on October 19, 2015 
and September 28, 2017 reflected the subsequent changes in your scars, such that you now had 
some painful scars. You reported as recently as two y~ars ago you had fragments come to the 
surface. This is all new evidence that did not exist at tI:~e time of the September 30, 1970 rati~g 
decision, and therefore is not taken into consideration ip the determination of clear and 
unmistakable error in a prior decision. ; 

There was no clear and unmistakable error in the September 30, 1970 rating decision which 
would support an earlier effective date than March 30, 2015 for a compensable evaluation for this 
condition. 

2. Whether there was a elear and unmistakable error in the September 30, 1970 rating 
decision which would support an earlier effective date than March 30, 2014 for service 
connection for tinnitus. 

No change in the September 30,1970 decision is warranted based on clear and unmistakable 
error. 

Clear and wunistakable errors are errors that are undebatable, so that it can be said that reasonable 
minds could only conclude that the previous decision was fatally flawed at the time it was made. 
A determination that there was clear and unmistakable error must be based on the record and the 
law that existed at the time of the. prior decision. Once a determination is made that there was a 
clear and unmistakable error in a prior decision that w6uld change the outcome, then that decision 
must be revised to conform to what the decision should have been. A clear and unmistakable 
error must be based on an error in a decision. Therefore, failure to address an issue can never be 
considered a clear and unmistakable error. ' . 

Rating deciSIon dated September 30, 1970 granted service connection for hearing loss. Although 
tinnitus is shown on the V AMC exam dated August 11, 1970, this was not considered an infonnal 
claim at that time. The condition was not claimed, and based on the 1970 rating procedure tinnitus 
would not have been granted by evidence contained in the exam. It would have had to have been 
claimed for consideration for service connection. In 1970 tinnitus had to be severe and 
continuous, and a symptom of head injury· or concussion before service connection could be 
granted. This level of disability was not shown at the 1970 V AMC examination. Tinnitus criteria 
changed effective March 10, 1976 to include acoustic trauma in addition to head injury andlor 
concussion as a reason for tinnitus; and tinnitus had to be persistent (rather than severe and 
continuous) for a compensable evaluation. On June 10, 1999 the criteria was further liberalized 
so that tinnitus only had .to be recurrent (rather than persistent) for a compensable evaluation. 
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