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Dept. Of Veterans Affairs                                                                1/06/2020 

Board of Veterans Appeals 

Litigation and Support Group 

P.O. Box 27063  

Washington DC  20038 

 

Re:  

 

VA Form 10182 Amended Brief 
 

Appellant, through counsel, now wishes to file his brief to summarize facts never 

addressed in the 11/23/2018 SOC. Appellant is currently rated at SMC P (L ½ + K) 

under 38 CFR §3.350(f)(3). Appellant was rated under the IDES program when he 

was medically retired from the United States Army after 30 years of honorable 

service on 9/28/2016.   

 

The appellant seeks the highest and best rating he can obtain and attempted 

to accomplish this initially himself pro se. See AB v. Brown, 6 Vet.App. 35 (1993) 

(remarking that "the claimant will generally be presumed to be seeking the 

maximum benefit allowed by law and regulation"). As the disease process 

inexorably progressed during the pendency of the appeal, it became evident 

that the diagnostic code ratings assigned did not comprehend the rapid, 

progressive deterioration of his upper and lower extremities- I.e. loss of use. 
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Withdrawal of Claims 
 

As an initial matter, appellant, now with competent legal assistance, wishes to 

conserve scarce judicial resources and withdraw certain appeals for higher 

ratings on appeal. All issue numbering refers to the SOC dated 11/23/18. 

 

Issue # 

 

 

1) Right upper extremity DC 8513—70%. Appellant’s award of SMC L for Aid 

and Attendance of another comprehends this disability adequately. 

Appellant withdraws any appeal for a higher rating or one for loss of use. 

2) Left upper extremity DC 8513—60%.   Appellant’s award of SMC L for Aid 

and Attendance of another comprehends this disability adequately. 

Appellant withdraws any appeal for a higher rating or one for loss of use. 

3) Left lower extremity DC 8520—60%. Appellant continues to seek loss of use 

under §4.71a, DC 5110. 

4) Right lower extremity DC 8520—60%. Appellant continues to seek  loss of 

use under §4.71a, DC 5110. Issues 3 & 4 are inextricably intertwined as 

envisioned in Harris v. Derwinski, 1 Vet.App. 180, 183. (1991). 

5) Chronic Prostatitis  DC 7527—20%. Appellant withdraws any request 

pending for an increased rating for this entitlement as it would not result in 

an increased benefit.   

6) Cervical Spine Strain DC 5237—10%.  Appellant withdraws any request 

pending for an increased rating for this entitlement as it would not result in 

an increased benefit.  

7) Bronchitis DC 6600—NSC. Appellant hereby withdraws his appeal for 

bronchitis. 

 

Appellant would also point out that his need for assistive devices, to include 

canes (2), Canadian crutches, ankle/foot orthotics and an electric wheelchair 

became necessary for perambulation as early as December 2015-fully 9 months 

prior to retirement.  
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10/20/2016 DRO Decision 

 

On 10/20/2016, the Secretary promulgated a Decision Review Officer Review 

(DRO Review) of the original 9/26/2016 decision. On page 23 of 27, the 

Secretary held as a finding of fact under Issue 21. Entitlement to Special Monthly 

Compensation based on aid and attendance, paragraph 4: 

“Please note, while there are restrictions and requirements of aid and attendance, at 

this time the evidence does not show “loss of use” of the upper or lower 

extremities.” 

3/28/2018 Automobile Entitlement 

 

Seventeen months later on 3/28/2018, during the pendency of this instant 

appeal, the Secretary granted entitlement to an automobile with adaptive 

equipment. In the narrative of the grant, the Secretary conceded, inter alia: 

 

“From the recent examination, the examiner indicated that due to extreme 

weakness of your hip flexors (due to your muscular Dystrophy), you have no 

effective function of your lower extremities other than that which would be 

equally well served by an amputation with prosthesis [sic], effectively 

indicating that the balance and propulsion of your lower extremities could be 

accomplished equally well by amputation stumps with prostheses. Entitlement 

to automotive and adaptive equipment is established based on this level of 

impairment.” (emphasis added to original). 

 

While the Secretary clearly and unequivocally concedes loss of use  in the 

foregoing 3/28/2018 rating,  he nevertheless arbitrarily refuses to issue an SMC 

rating at the L level for loss of use under §3.350(b). See MacWhorter v. Derwinski, 

2 Vet.App. 133, 136 (1991).  
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“Yet,[w]here [an] appellant has presented a legally plausible position . . . and 

the Secretary has failed to respond appropriately, the Court deems itself free to 

assume . . . the points raised by [the] appellant, and ignored by [VA], to be 

conceded.”   

 

Further, appellant’s treating  Hospital  neurologist, Dr. 

clearly and unequivocally held on 12/19/2017 that the movant had loss of 

use of the lower extremities such that he would be equally well served by suitible 

amputation at an elective joint below the knees with prostheses). In point of 

fact, Dr. opined that loss of use of appellant’s upper extremities also 

existed. Appellant has already withdrawn these claims. The point is moot. 

 

12/06/2018 Specally Adapted Housing (SAH) Grant 

Jensen v. Shulkin, 29 Vet. App. 66, 78-79 (2017). 
 

 

On 12/06/2018, following in the same vein as the Automotive grant on 

3/28/2018, the Secretary inferred and granted entitlement to Specially Adapted 

Housing (SAH) based (again)on appellant’s loss of use of the lower extremities. 

The SAH grant provides assistance to disabled Veterans who are challenged by 

their abilities to access their homes. The decision specifically cited to the recent 

Jensen v. Shulkin decision regarding what constitutes “loss of use”. See Jensen v. 

Shulkin, 29 Vet. App. 66, 78-79 (2017). McWhorter supra 

 

Applicability of §3.809 

 

It is important to note the Court recently (2017) emphasized that loss of use 

under § 3.350(a)(2)(i) contemplates “balance and propulsion” equivalent to 

that provided by a prosthetic device.  The Court added that SMC due to loss of 

use of the feet is not limited to those veterans who have “no” remaining  
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effective functioning of the feet. Jensen supra. The fact that appellant can walk 

a few feet unaided does not mean a finding of loss of use of the feet is 

precluded in the instant case. 

 

Under §3.809(b)(3), the regulation defines loss of use of a lower extremity. 

 “(3) The loss or loss of use of one lower extremity together with residuals of 

organic disease or injury which so affect the functions of balance or propulsion as 

to preclude locomotion without the aid of braces, crutches, canes, or a wheelchair.” 

§3.809(b)(3) (2019) 

Moreover, the same regulation, in subsection (c), defines what precludes 

locomotion: 

(c)Preclude locomotion. This term means the necessity for regular and constant use 

of a wheelchair, braces, crutches or canes as a normal mode of locomotion 

although occasional locomotion by other methods may be possible. §3.809(c) 

(2019) 

  

Appellant benefits from the sheer simplicity of his argument and the evidence of 

record. Reasonable minds can only concur that appellant has a qualifying 

disability that entitled him to SMC L for loss of use of the lower extremities as early 

as 12/19/2017. McWhorter supra. §§3.350(a)(2)(i), 3.350(e)(3); 4.63.   

 

In the obverse, should the Board assign legal credence to the Secretary’s VBA 

Live Manual M21-1, IV.ii.2.H.1.b., it would be permissible to allow the trier of fact 

to make this decision as the Secretary declines the honor. While the actual 

language employed in the Manual only states the Board may not ask a clinician 

to determine loss of use, there is certainly no prohibition in seeking an 

Independent Medical Opinion IMO) from appellant’s treating physician to rebut 

a denial. This would fall firmly within the paternalistic, nonadversarial tenets 

accorded Veterans under §3.102.  
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See Gilbert v. Derwinski, 1 Vet.App. 49, 53 (1990). In the presence of this material 

evidence, entitlement to SMC L for loss of use essentially becomes a matter in 

equipoise. The trier of fact is empowered to correct this inequity.   

 

 While the Court does not give undue deference to the treating physician rule, 

per se, they are allowed to take judicial note of this fact when making a 

decision on weighing the significance to attach to the evidence.  See White v. 

Principi, 243 F.3d 1378 (Fed. Cir. 2001); Van Slack v. Brown, 5 Vet. App. 499, 502 

(1993); and Chisem v. Brown, 4 Vet. App. 169 (1993) (noting that there is no 

"treating physician rule" requiring the Board to give additional evidentiary weight 

to opinions of doctors who have evaluated or treated the Veteran over time, 

but it is permissible for the Board to bear this length of treatment in mind when 

considering just how familiar with the Veteran's condition the clinician may be). 

 

Application of Breniser 

Breniser v. Shinseki, 25 Vet.App. 64, 79 (2011) 

 
 

In the Breniser decision, Mr. Breniser was awarded SMC L for loss of use of his 

lower extremities. However, on appeal he asked for a higher rating of SMC at an 

additional L rate for aid and attendance based solely on  loss of use of his lower 

extremities. Breniser was affirmed based on the tenets of both §3.350(e)(1)(ii) 

and §4.14 – i.e. no condition being counted twice. The clear and unmistakable 

reading of  §3.350(e)(1)(ii) forbids the counting of one condition twice. 

 

Breniser is on point in this discussion because the fact pattern is virtually identical. 

The only major difference is the order in which the disabilities were awarded. 

Buie supra. Appellant Breniser held he was entitled to A&A based on his service 

connected loss of use of the lower extremities. Appellant’s case is distinguishable 

from Breniser insofar as he was rated for aid and attendance based on a 

specific subset of disabilities prior to an award for loss of use of extremities.  
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Additionally, unlike Breniser, appellant was rated for aid and attendance first. 

See Buie supra.  On 10/20/2016, appellant’s qualifying A&A disabilities included, 

inter alia,  

 

• difficulty dressing yourself and shaving which impacts your ability to 

perform self-care at home. 

• inability to reach above your shoulders or lift items greater than 10 

pounds. 

• restrictions in place to improve safety from falls and further injury. 

• requiring daily living assistance with dressing, bathing, grooming, 

transporting and toileting. 

• requiring the use of a cane constantly to ambulate, shower chair to 

bathe, and a raised toilet seat. 

 

Notably, the Secretary explicitly denied loss of use of appellant’s upper or lower 

extremities existed. See DRO decision dated 10/20/2016, page 23 of 27.  

 

From the litigation posture and the intercurrent ratings decisions following this 

DRO Review, it appears the Secretary contends that : 

1) There are no other advantageous, analogous diagnostic codes that are 

applicable (or permitted) to appellant’s current ratings posture.  

2) Appellant does not qualify for higher ratings under DC 8520;  and  

3) Appellant is not entitled to any higher rating using the extraschedular three-

prong Thun test. See Thun v. Peake, 22 Vet. App. 111 (2008).  

 

 

Page 7   



It is permissible to switch diagnostic codes to more accurately reflect a 

claimant's current symptoms.  See Read v. Shinseki, 651 F. 3d 1296, 1302 (Fed. Cir. 

2011) (holding that service connection for a disability is not severed when the 

situs of the disability, or the diagnostic code associated with it, is corrected to 

more accurately determine the benefit to which a veteran may be entitled for a 

service-connected disability). 

  

 The Secretary held in Breniser and §3.350(e)(1)(ii) that determinations "must be 

based upon separate and distinct disabilities". §3.350(e)(3) fulfills this primary 

function in appellant’s appeal by giving instruction and meaning to the phrase 

"no condition being considered twice in the determination." 

 

The Court has held repeatedly that VA has a "well-established" duty to maximize 

a claimant's benefits.  See Buie v. Shinseki, 24 Vet. App. 242, 250 (2011); AB v. 

Brown supra;  see also Bradley v. Peake, 22 Vet. App. 280 (2008).  This duty to 

maximize benefits requires VA to assess all of appellant’s disabilities to determine 

whether any single disability, or combination of disabilities, establishes 

entitlement to special monthly compensation (SMC) under 38 USC §1114(l).   

SMC "benefits are to be accorded when a Veteran becomes eligible without 

need for a separate claim" Bradley supra. Buie held that it makes no difference 

in which order the disabilities were awarded when assembling them to obtain 

the highest and best rating. Buie supra 

 

The facts argue for a finding of loss of use in favor of the appellant as early as his 

date of separation. First and foremost, Col. Johnson was rated exclusively for aid 

and attendance of another   in his original 9/29/2016 rating. That is a favorable 

finding of fact and must not be disturbed.  

  

Appellant’s "conditions"  on 10/20/2016 included moderate and severe muscular 

debility of the four extremities due to muscular dystrophy. However, nowhere in 

the four corners of the award for aid and attendance was there any discussion 
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of an inferred claim for loss of use of any extremity or extremities whatsoever. 

Appellant does not aver otherwise.  In point of fact, the circumstances reveal 

quite the opposite; the Secretary studiously avoided reaching a finding of loss of 

use of appellant’s upper or lower extremities in the 2016 decision and stated as 

much. Admittedly, the Jensen decision had not been decided yet.  

 

Taken in the context of Breniser, appellant’s loss of use the lower extremities, 

which occurred subsequent to the award of aid and attendance, constitute a 

wholly separate and distinct qualifying “condition or circumstance” which is 

entirely divorced from the finding of a need for aid and attendance. Put 

another way, appellant has suffered a loss of use which entitles him to another 

of the Secretary’s four enumerated qualifiers for SMC at the L rate. 

 

Appellant implores the Board to grant Chevron deference in his interpretation of 

“no condition counted twice” as espoused in 38 CFR §3.350(e)(1)(ii),(3). See  

Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 

(1984). "Chevron deference" is granted to the Secretary in the absence of any 

explicit Congressional directive in a statute or regulation. However, Chevron 

deference can only extend to what Congress has not spoken to explicitly. See 

Chevron U.S.A, Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 843-44 (1984) 

("If Congress has explicitly left a gap for the agency to fill, there is an express 

delegation of authority to the agency to elucidate a specific provision of the 

statute by regulation. Such legislative regulations are given controlling weight 

unless they are arbitrary, capricious. or manifestly contrary to the statute.") . 

 

38 CFR §3.350(b) authorizes four “conditions” severally-any one of which entitles 

a claimant to SMC at the L rate. They are not arranged in any order denoting a 

degree of disability.  The four bases for entitlement, while not mutually exclusive, 

nevertheless cover four different etiologies (i.e. loss of use of extremities, loss of 

eyesight, need for aid and attendance of another and lastly, being bedridden. 

 

Page 9  

 



Assuming, arguendo, that appellant independently attained entitlement to aid 

and attendance at the L rate with no condition(s) of loss of use as the 

predicat`e for the aid and attendance, any subsequent award of SMC at the L 

rate for the condition of “loss of use of upper or lower extremity” or a 

combination thereof, can only be read as an additional circumstance (read 

condition) above and beyond the entitlement for the aid and attendance.  To 

read otherwise would be to abrogate the controlling precedence held in 

Breniser. 

 

38 CFR §3.352(a) enumerates examples of the requirements to attain aid and 

attendance. While not exhaustive of each and every possible combination, 

none of the listed examples explicitly encompass loss of use of any extremity.  

 “The following will be accorded consideration in determining the need for regular 

aid and attendance . . . : inability of claimant to dress or undress himself (herself), 

or to keep himself (herself) ordinarily clean and presentable; frequent need of 

adjustment of any special prosthetic or orthopedic appliances which by reason of 

the particular disability cannot be done without aid (this will not include the 

adjustment of appliances which normal persons would be unable to adjust without 

aid, such as supports, belts, lacing at the back, etc.); inability of claimant to feed 

himself (herself) through loss of coordination of upper extremities or through 

extreme weakness; inability to attend to the wants of nature; or incapacity, physical 

or mental, which requires care or assistance on a regular basis to protect the 

claimant from hazards or dangers incident to his or her daily environment.   . . It is 

not required that all of the disabling conditions enumerated in this paragraph be 

found to exist before a favorable rating may be made. The particular personal 

functions which the veteran is unable to perform should be considered in 

connection with his or her condition as a whole. It is only necessary that the 

evidence establish that the veteran is so helpless as to need regular aid and 

attendance, not that there be a constant need. “ 38 C.F.R. § 3.352(a) (2019).  
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 Buie’s bright line rule has taught us that the order in which entitlements, 

especially SMC, are awarded, is inconsequential to the manner in which they 

are assembled. Veterans seek the highest and best rating and the appeal 

remains in contention until there is some semblance that has been achieved. AB 

supra. See also §3.103(a). 

 

Application of Law to Facts 
 

 

"Statutory interpretation begins with the language of the statute, the plain 

meaning of which we derive from its text and structure." Myore v. Nicholson, 489 

F.3d 1207, 1211 (Fed. Cir. 2007) (quoting McEntee v. M.S.P.B., 404 F.3d 1320, 1328 

(Fed. Cir. 2005). 

 

The final ruling by the Breniser Court held the definition of “condition” and “no 

condition considered twice” thusly: 

 

“Accordingly, the Court holds that a claimant who is in receipt of SMC cannot 

establish entitlement to a second rate of SMC under section 1114(l) based on 

the need for aid and attendance – and, hence, a higher rate of SMC under 

section 1114(o) – unless the claimant's need for aid and attendance arises from 

a disability other than that for which the claimant is already in receipt of SMC. “ 

Breniser supra. 

 

Based on Breniser precedence, appellant submits  he was in receipt of SMC at 

the L rate for Aid and Attendance before succumbing to loss of use of the lower 

extremities. The entitlement to Aid and Attendance was  for a “condition” or, in 

the alternative, better described as a compendium of  “disabilities” (plural)-

some of which related to his service connected Muscular Dystrophy. In addition, 

he was in receipt of entitlement to several other disabilities which were included 

in the rationale for award of aid and attendance - including, inter alia, 

obstructive sleep apnea, (DC 6847), Lumbar spine spondylosis (DC 5242),  
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Chronic prostatitis (DC 7527), cervical spine strain (DC 5237), Right foot hallux 

valgus (DC 5280) and tinnitus (DC 6260). 

 

As the original award of aid and attendance did not comprehend loss of use of 

any extremities whatsoever, any dramatic increase in disability that entitles a 

Veteran to an additional award of  SMC at the L rate must demonstrate an 

additional  “condition” separate and distinct from the original award for the Aid 

and Attendance. Simply intoning the words Muscular Dystrophy in haec verba 

does not suffice to comingle two severally discernable entitlements to SMC at 

the rates between L and N under one SMC rating umbrella. See §3.350(e)(3). 

Inasmuch as the Secretary did not grant loss of use to the  appellant in the 

9/26/2016 rating decision nor on the subsequent 10/20/2016 DRO review, the 

logic for denial on appeal in the instant SOC is incomprehensible. See  Martin v. 

Occupational Safety &Health Review Commission, 499 U.S. 144, 156 (1991) 

(explaining that "'litigating positions are not entitled to deference when they are 

merely appellate counsel's 'post hoc rationalizations' for prior agency action"). 

 

Appellant, pro se in 2016, was initially rated under the IDES system by the US 

Army under §4.124a, DCs 8513 and 8520 to comprehend his musculoskeletal 

disabilities attributable to Muscular Dystrophy. Appellant assuredly had no input 

in the selection of the diagnostic codes chosen. Unfortunately, appellant has no 

medical training and was unable to comprehend the rapid, progressive, 

debilitating nature of the disease process.  See Clemons v. Shinseki, 23 Vet. App. 

1, 5 (2009) (holding a claimant "[does] not file a claim to receive benefits only for 

a particular diagnosis, but for the affliction his   . . . condition, whatever that is, 

causes him."    Consequently, VA "should construe a claim based on the 

reasonable expectations of the non-expert, self-represented claimant and the 

evidence developed in processing that claim," taking into consideration "the 

claimant's description of the claim; the symptoms the claimant describes; and 

the information the claimant submits or that the Secretary obtains in support of  
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the claim." VA commits error "when it fail[s] to weigh and assess the nature of the 

current condition the appellant suffer[s] when determining the breadth of the 

claim before it." Clemons supra 

 

The Court has held that staged ratings are only applicable to an initial disability 

rating. Appellant therefore requests same to comprehend his evolving disability 

picture which is rapidly deteriorating. The Secretary has conceded Muscular 

Dystrophy is a progressive disease. See Fenderson v. West, 12 Vet. App. 119, 126 

(1999). 

 

Lastly, appellant (and counsel) are at a loss to determine what else they need 

to prevail under the auspices of  Bryant v. Shinseki, 557 F.3d Fed. Cir. 1362 (2009). 

When queried at the DRO hearing on 7/11/2018, the Review Officer could offer 

nothing towards satisfying §3.103(c)(2)(2018). See Hearing Transcript in VBMS. As 

the due process request is still pending, appellant desires a response from the 

trier of fact as to what evidentiary requirement(s) might satisfy the regulation.   

 

 Appellant seeks no more than his due but certainly no less. “The VA disability 

compensation system is not meant to be a trap for the unwary, or a stratagem 

to deny compensation to a veteran who has a valid claim, but who may be 

unaware of the various forms of compensation available to him.” See Comer v 

Peake 552 F.3d 1362 (2009).  

 

Respectfully submitted, 

 

_________________________________ 

Gordon A. Graham VA #39029 POA E1P 

Counsel for appellant  
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